
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F404101

LINDA FITZNER, Employee  CLAIMANT

WAL-MART NEIGHBORHOOD MARKET, Employer  RESPONDENT #1

CLAIMS MANAGEMENT, INC.                                                            RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION FILED SEPTEMBER 29, 2006

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by DALE BROWN, Attorney, Fayetteville, Arkansas.

Respondent #2 represented by TERRY PENCE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 30, 2006, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 21, 2006, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer relationship existed between the claimant and

respondent #1 on April 14, 2004.

3.   The claimant was earning an average weekly wage of $301.70 which would

entitle her to compensation at the weekly rates of $201.00 for temporary total disability

benefits and $154.00 for permanent partial disability benefits.

4.   Respondent #1 controverts this claim in its entirety.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back and left knee.

2.   Medical.

3.   Temporary total disability benefits.

4.   Claimant’s entitlement to permanent benefits; including impairment rating and

wage loss.

5.   Second Injury Fund liability.

6.   Attorney fee.

At the time of the hearing respondent #1 indicated that it had accepted

compensability of an injury to claimant’s left knee.   In addition, claimant clarified her

contentions indicating that her fall off a ladder while working for respondent #1 resulted in

several injuries including her neck, upper back, left shoulder, left knee, and hip.   Claimant

indicated that her primary request is for medical treatment which has been provided by Dr.

Emerson for her upper back and neck area.   Claimant indicated that she is not requesting

medical treatment for her left shoulder which was the result of a subsequent injury at

home.   Claimant also indicated that her request for temporary total disability benefits

would begin from the date of the injury through May 4, 2006 when she was provided an

impairment rating by Dr. Emerson.

The claimant contends that she suffered various compensable injuries to her body

when she fell off a ladder while employed by respondent #1 on April 14, 2004.   Claimant

primarily seeks medical treatment for her upper back and neck area as well as temporary

total disability benefits beginning April 14, 2004 and continuing until she received an

impairment rating by Dr. Emerson.   Claimant also contends that she is entitled to

permanent disability benefits including an impairment rating and wage loss as a result of

her compensable injuries.

Respondent #1 contends that it has accepted a compensable injury to claimant’s
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left knee but denies that claimant suffered any other compensable injuries.   Respondent

#1 contends that in the event claimant’s injuries are found to be compensable and she is

entitled to permanent disability benefits that any benefits attributable to wage loss are the

responsibility of the Second Injury Fund.

The Second Injury Fund contends that in the event claimant’s neck/back is

compensable that that injury alone and of itself is the cause of claimant’s current disability;

therefore, the Second Injury Fund is not liable for compensation benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 21, 2006, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant suffered a compensable injury to her left

knee for which respondent #1 has paid compensation benefits is also hereby accepted as

fact.

3.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury in the form of a contusion to her left hip as a result

of her fall on April 14, 2004.   

4.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her neck/upper back area as a result of the fall

on April 14, 2004.

5.   Respondent #1 is liable for payment of all reasonable and necessary medical
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treatment provided in connection with claimant’s compensable injuries through July 7,

2004, the date she was released by Dr. Moffitt as having reached maximum medical

improvement.

6.   Claimant is entitled to temporary total disability benefits beginning April 15, 2004

and continuing through July 7, 2004, the date she was released by Dr. Moffitt to return to

work without restrictions.   Respondent #1 is entitled to a credit for any days claimant

worked during this period of time.

7.   Claimant has failed to prove by a preponderance of the evidence that she

suffered any permanent impairment as a result of her compensable injuries; therefore, she

is not entitled to permanent disability benefits.

8.   Respondent #1 has controverted claimant’s entitlement to all unpaid temporary

total disability benefits.

FACTUAL BACKGROUND

The claimant is a 53-year-old woman with an eighth grade education who has not

obtained her GED.   Throughout her life the claimant has primarily worked as a hair

dresser.   Claimant initially worked as a hair dresser for others before she opened her own

hair salon at some point in time.   While claimant continued to operate her hair salon she

became employed by respondent #1 initially as a cashier.   Claimant subsequently began

working the night shift and worked as a cashier and also as a stocker.  Claimant testified

that as a stocker she was responsible for taking boxes of products and placing them on a

shelf.

Claimant testified that on April 14, 2004 she was on a ladder placing diapers on the

top of a shelf when the ladder fell out from under her causing her to fall to the floor.

Claimant testified that she had immediate pain in her left knee, left shoulder, back, and

neck.   An ambulance was called by Donald Singletary, the overnight support manager for
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respondent #1.   Claimant was taken by ambulance to the emergency room at St. Mary’s

Hospital in Rogers where she was complaining of pain in her left hip, left knee, and neck.

An x-ray of claimant’s left hip was negative and an x-ray of the claimant’s left knee showed

mild osteoarthritis with no other acute bony abnormalities.   Claimant was released to

return to work by the emergency room physician as of April 16, 2004.   

After the emergency room visit claimant was evaluated by Max Beasley, a nurse

practitioner in Dr. Moffitt’s office, on April 15, 2004.   Beasley noted that claimant was

complaining of pain in the left thoracic area, left hip, left elbow, left knee and leg.   Beasley

assessed claimant’s condition as a contusion of the left elbow, left hip, and left knee and

a thoracic strain.   Beasley ordered a CT scan of the claimant’s lumbar spine which

revealed only degenerative changes.   A CT scan of claimant’s thoracic spine revealed

degenerative changes with no evidence of fractures, bulges, or herniations.  Beasley

released the claimant to return to work with restrictions and provided her with medication.

Claimant testified that she took a copy of her work restrictions to respondent #1 but

was informed that no work was available within those restrictions.   Claimant’s testimony

regarding the lack of availability of work was confirmed by the testimony of Singletary,

respondent #1's overnight support manager.

The evidence indicates that claimant continued to be evaluated by Beasley and he

continued claimant’s work restrictions.   According to claimant’s testimony she did

apparently return to work for the respondent at some point in time although the exact date

is unknown.

In addition to Beasley the claimant was also evaluated by Dr. Moffitt.   In a report

dated June 9, 2004 Dr. Moffitt noted the claimant was complaining of pain in the cervical

and thoracic spine areas.   He ordered repeat x-rays of the claimant’s thoracic spine which

returned normal.   Moffitt diagnosed claimant’s condition as a thoracic spine strain and

ordered physical therapy.   When claimant continued to complain of pain in the upper



6Fitzner (F404101)

thoracic area Dr. Moffitt ordered a bone scan of the claimant’s thoracic spine.   This bone

scan was performed on July 2, 2004 and revealed degenerative changes at the C6-7 level.

The bone scan also indicated that an occult fracture of C7-T1 could not be excluded.  X-

rays of the claimant’s cervical spine taken that same day revealed mild degenerative disc

disease at C6-7 and degenerative changes at C7-T1.

Four days later on July 6, 2004 a CT scan of the claimant’s cervical spine was

performed which indicated that a fracture was not present at the C7 or T1 level.   The scan

also indicated that there was no obvious disc herniation but rather evidence of

degenerative disc disease.  The next day Dr. Moffitt in a report dated July 7, 2004 noted

that the scans revealed only degenerative changes with no neurologic findings.   Dr. Moffitt

indicated that he believed claimant’s major problem was degenerative disc disease and

that she should continue performing exercises which she had been taught in physical

therapy.   He went on to indicate that further medical treatment was not likely to help

claimant’s condition, that claimant was at maximum medical improvement, and that she

was released to work at full duties with no return appointment and no permanent

impairment.

After her release by Dr. Moffitt the claimant continued to receive some medical

treatment from Dr. Emerson, her family physician.   Dr. Emerson’s medical reports indicate

that claimant made various complaints of pain including her cervical neck area, her arm,

and low back.   Subsequent testing again revealed only degenerative changes.

The medical evidence also indicates that claimant sought medical treatment from

Dr. Emerson following a fall in the shower in April of 2005.   Claimant eventually underwent

surgery on her left shoulder as a result of this fall.

Claimant has filed this claim contending that she suffered a compensable injury to

various parts of her body including her neck/upper back as a result of the fall on April 14,

2004.   She seeks payment of related medical treatment, temporary total disability benefits,
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permanent benefits, and a controverted attorney fee.

ADJUDICATION

The claimant contends that she suffered a compensable injury as the result of a fall

from a ladder which occurred on April 14, 2004.   Claimant’s claim is for an injury caused

by a specific incident identifiable by time and place of occurrence.   The Commission has

stated in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February

2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be shown in order

to establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her left hip in the

form of a contusion and an injury to her upper back/neck area as a result of the fall on April

14, 2004.

Initially, I find that claimant has met her burden of proving by a preponderance of

the evidence that the injury arose out of and in the course of her employment and that it

was caused by a specific incident identifiable by time and place of occurrence.   Claimant

testified that her injury occurred on April 14, 2004 when she was standing on a ladder
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placing diapers on a top shelf and the ladder fell out from under her causing her to fall to

the floor.   Claimant called for help and a customer found an employee who eventually

reported the incident to Donald Singletary, respondent #1's overnight support manager.

Singletary testified that he was in the office working when an associate came in and told

him that claimant had fallen.   Singletary testified that he went to the front of the store and

found claimant laying on the ground with her head on the bottom shelving and the ladder

on the ground.   After helping get the claimant in a chair an ambulance was called and

claimant was taken to the emergency room.

I find the testimony of the claimant and Singletary to be credible and therefore find

that claimant has proven by a preponderance of the evidence that her injury arose out of

and in the course of her employment with respondent #1 and that it was caused by a

specific incident identifiable by time and place of occurrence.

I also find that claimant has met her burden of proving by a preponderance of the

evidence that the injury caused internal physical harm to her body which required medical

services or resulted in disability and that she has offered medical evidence supported by

objective findings establishing an injury to her hip and to her neck/upper back area.

The medical report from the emergency room on April 14, 2004 indicates that an x-

ray of the claimant’s left hip was negative.   However, the report also notes that claimant

has a contusion of the left hip.   A contusion of the left hip was also the assessment of Max

Beasley on April 15, 2004.   

Furthermore, with respect to claimant’s neck and upper back area, I note that x-rays

and a CT scan of claimant’s thoracic and cervical spine have revealed only degenerative

changes.   However, the CT scan of claimant’s thoracic spine dated April 15, 2005

indicates that it was being performed because of the presence of muscle spasm. 

Furthermore, Max Beasley in his report of April 19, 2004 noted spasm in the claimant’s left

trapezius area.   Beasley again noted minimal spasm in the trapezius area on April 30,
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2004.

Based upon the presence of muscle spasms and the remaining medical reports, I

find that claimant has satisfied the burden of proving by a preponderance of the evidence

that her injury caused internal physical harm to her body which required medical services

or resulted in disability and that she has offered medical evidence supported by objective

findings establishing an injury in the form of a contusion to her left hip and an injury to her

neck/upper back area.

Having found that claimant has met her burden of proving by a preponderance of

the evidence that she suffered a compensable injury to her left hip and to her neck/upper

back area, I find that respondent #1 is liable for payment of all reasonable and necessary

medical treatment provided in connection with these compensable injuries.   I find that this

medical treatment includes all medical treatment which was provided up through the date

of Dr. Moffitt’s evaluation on July 7, 2004, at which time he indicated that claimant’s major

problems were degenerative disc disease and that further medical treatment was not likely

to help.   Dr. Moffitt went on to indicate that claimant had reached maximum medical

improvement, that she was released to work at full duties, and that she had suffered no

permanent impairment.

In reaching this decision, I am aware that claimant continued to receive medical

treatment from Dr. Emerson, her family physician, after she was released by Dr. Moffitt on

July 7, 2004.   However, there insufficient evidence that any medical treatment provided

to claimant by Dr. Emerson subsequent to that date was beneficial in the treatment of

claimant’s compensable injuries.   As previously noted, objective testing of the claimant’s

cervical and thoracic spines revealed only degenerative changes.   Subsequent CT scans

and x-rays of those areas which were ordered by Dr. Emerson likewise revealed only

degenerative changes.   Furthermore, I believe it is important to note that claimant denied

any neck pain prior to the fall on April 14, 2004.   Likewise, Dr. Emerson authored a letter
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indicating that since she had been claimant’s treating physician beginning in 1999 the

claimant had never made any complaints of cervical, thoracic, lumbar pain or radiculitis

until after her fall in April 2004.   However, Dr. Emerson’s  medical report of June 23, 2003

indicates that claimant was complaining of neck pain as well as bilateral arm radiculitis on

that date.   In short, the claimant did have a pre-existing condition for which she had sought

medical treatment from Dr. Emerson in her cervical and thoracic spine area in June 2003.

 While claimant did have a compensable injury to her neck/upper back area as a result of

the fall on April 14, 2004, I find that that injury had resolved as of July 7, 2004, the date she

was released by Dr. Moffitt at maximum medical improvement.  Therefore, respondent is

not liable for payment of any medical treatment provided subsequent to July 7, 2004.   

The next issue for consideration involves claimant’s request for temporary total

disability benefits.   Claimant has requested payment of temporary total disability benefits

from the date of her injury through May 4, 2006 when she was provided an impairment

rating by Dr. Emerson.   In order to be entitled to temporary total disability benefits claimant

has the burden of proving by a preponderance of the evidence that she remains within her

healing period and that she suffers a total incapacity to earn wages.   Arkansas State

Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392

(1981).   

In this particular case, I find that claimant remained within her healing period from

her date of injury until she was released by Dr. Moffitt on July 7, 2004.   As for claimant’s

total incapacity to earn wages, I note that she was released to return to work with no

restrictions by the physician at the emergency room on April 16, 2004.   On April 15, 2004

claimant was evaluated by Dr. Max Beasley who allowed claimant to return to work with

restrictions.   Claimant testified that she provided respondent #1 with her physical

restrictions but was informed that no work was available within those restrictions. 

Claimant’s testimony regarding the unavailability of work was corroborated by Singletary,
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respondent #1's overnight support manager.   Claimant did testify that from the date of her

injury until her released by Moffitt on July 7, 2004 she did work for some period of time but

was unsure of how much.   Based upon this evidence, I find that claimant is entitled to

temporary total disability benefits beginning April 15, 2004 and continuing through July 7,

2004, the date she was released by Dr. Moffitt as having reached maximum medical

improvement with no restrictions and no permanent impairment.   Respondent #1 is

entitled to a credit for any period of time the claimant may have worked during this period

of time.

Claimant contends that she is entitled to permanent benefits including an

impairment and wage loss as a result of her compensable injury.   I find based upon the

evidence presented that claimant is entitled to no permanent disability benefits as a result

of her compensable injuries.   As previously noted, claimant was released by Dr. Moffitt to

return to work without restrictions on July 7, 2004.   Dr. Moffitt on that date also indicated

that claimant had suffered no permanent impairment as a result of her compensable injury.

I find Dr. Moffitt’s opinion to be credible and entitled to great weight.

Claimant relies in large part upon the opinion of Dr. Emerson who has assigned her

a permanent physical impairment rating in an amount equal to 54% to the body as a whole.

I do not find Dr. Emerson’s opinion credible for several reasons.   First, Dr. Emerson

indicated that she had never assigned an impairment rating prior to the claimant.  Dr.

Emerson admitted at her deposition that she did not know how much of the claimant’s 54%

rating existed prior to her fall with the respondent.   Admittedly, a portion of this rating is

attributable to a prior low back injury which resulted in surgery in 1985.   Dr. Emerson also

indicated that her impairment rating was based in part upon her belief that the claimant did

have a fracture at the C7-T1 level.   However, Dr. Emerson admitted that the CT scan

performed on July 6, 2004 did not reveal a fracture at that level.   Finally, Dr. Emerson’s

opinion was based in part upon her belief that claimant had never made any complaints
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of cervical, thoracic, or lumbar pain prior to her fall in April 2004.   However, her own

medical records of June 26, 2003 do indicate that claimant made similar complaints at that

time.

Accordingly, for the foregoing reasons, I find that claimant has failed to meet her

burden of proving by a preponderance of the evidence that she has suffered any

permanent impairment as a result of her compensable injuries.   Therefore, claimant is not

entitled to permanent disability benefits and there is no Second Injury Fund liability.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury to her left hip in the form of a contusion and an injury

to her neck/upper back as a result of a fall which occurred on April 14, 2004.   Respondent

#1 is liable for payment of all reasonable and necessary medical treatment provided in

connection with claimant’s compensable injury through July 7, 2004.   Claimant is also

entitled to temporary total disability benefits beginning April 15, 2004 and continuing

through July 7, 2004, with the exception of any days she worked for the respondent #1.

Respondent #1 has controverted claimant’s entitlement to all unpaid temporary total

disability benefits.   Finally, claimant has failed to prove by a preponderance of the

evidence that she is entitled to any permanent disability benefits as a result of her

compensable injury.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

temporary total disability benefits awarded.   This fee is to be paid one-half by the carrier
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and one-half by the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee

is not awarded on medical benefits.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


