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STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 24,

2006, in Fort Smith, Arkansas. A pre-hearing order was previously

entered in this case on October 11, 2005.  This pre-hearing order

set out the stipulations offered by the parties and outlined the

issues to be litigated and resolved at the present time.  A copy of

this pre-hearing order was made Commission’s  Exhibit No. l to the

hearing. 

The following stipulations were offered by the parties and are

hereby accepted:

1. On September 27, 2004,  the relationship of employee-
employer-carrier-third party administrator existed
between the parties.

2. The appropriate weekly compensation rates are $187.00 for
total disability and $154.00 for permanent partial
disability.

3. On September 27, 2004, the claimant sustained a
compensable injury to her left shoulder.

4. There is no dispute over the payment of medical expenses
incurred for the services provided by Dr. Clark and all



 F411831-Fisher 2

such expenses have or will be paid.

5. There is no dispute over the payment of temporary total
disability benefits accruing through November 8, 2004.

By agreement of the parties, the issues to be litigated and 

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional temporary total
disability benefits from July 7, 2005 through October 17,
2005.

2. The claimant’s entitlement to the payment of medical
expenses incurred for medical services provided the
claimant prior to August 18, 2005.

3. Attorney’s fees.
  
In regard to these issues, the claimant contends:

“a. The claimant contends that she filed a request
for a change of physician on July 22, 2005,
and notified the respondent employer on the
same day and that therefore treatment provided
by or at the direction of Dr. Smith on or
after July 22, 2005 is reasonable and
necessary medical treatment and is the
liability of the respondents since Dr. Smith
was ultimately recognized by the Commission as
the claimant’s authorized treating physician.

 b. The claimant contends that she is entitled to
temporary total disability benefits from July
6, 2005 until a date yet to be determined and
reasonable and necessary medical treatment.

 c. The claimant contends that her attorney is
entitled to an appropriate attorney’s fee.”

In regard to these issues, the respondents contend:

“Respondents contend that all appropriate
benefits have been and are continuing to be
paid with regard to this claim.  Dr. Terry
Clark is the claimant’s authorized treating
physician and benefits associated with his
treatment have been paid.  Indemnity benefits
were paid until the claimant was released to
light duty work on 11/9/04, and respondents
agree to accommodate any restrictions the
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claimant had.  It is respondents’ contention
that Dr. Smith is not an authorized treating
physician and a change of physician order has
been entered associated with his treatment.
As such, respondents contend they do not have
to pay for any such treatment until a change
of physician order is entered.  Respondents
contend the medical documentation from the
claimant’s authorized treating physician does
not support entitlement to additional
indemnity or a need for additional medical at
this juncture.”

DISCUSSION

I. MEDICAL SERVICES PROVIDED TO THE CLAIMANT BY AND AT THE

DIRECTION OF DR. STEvEN O. SMITH

The first issue to be addressed concerns the claimant’s

entitlement to the payment of expenses incurred for medical

services rendered for her left shoulder difficulties by and at the

direction of Dr. Steven O. Smith.  The specific wording of the

issue in the pre-hearing order is “the claimant’s entitlement to

the payment of medical expenses incurred for medical services

provided to the claimant  prior to August 18, 2005" presumably by

Dr. Smith. On August 18, 2005, the claimant was granted a change of

physicians by this Commission to Dr. Smith.  From this, it could be

reasonably assumed that the respondents were not denying that Dr.

Smith’s services were ”reasonably necessary” for the claimant’s

compensable shoulder injury, but were only contending that any

services he provided  prior to August 18, 2005 represented

“unauthorized” medical services under Ark. Code Ann. §11-9-514.

However, neither the contentions of the respondents nor the

stipulations entered by the parties support this assumption.

Therefore, all of the medical services provided to the claimant by
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and at the direction of Dr. Smith will be addressed, including the

questions of whether these  services are “reasonably necessary” as

well as “authorized.”

In order to represent reasonably necessary “medical services”

the services provided and recommended by Dr. Smith must have been

necessitated by or connected to the admittedly compensable shoulder

injury of September 27, 2004. These medical services must also have

a reasonable expectation of successfully accomplishing the purpose

or goals for which they are intended.  

The evidence shows that the respondents initially provided the

claimant with medical services by Dr. Terry Clark, apparently the

company physician.  Dr. Clark is essentially a general or family

practitioner.  Dr. Clark’s records reveal that the claimant

experienced some improvement with conservative treatment, but that

her symptoms and complaints never entirely resolved. His reports

and record further shows that when the claimant would return to

employment that required the use of her left upper extremity, her

complaints would increase. An MRI, that was performed on the

claimant’s left shoulder, on December 13, 2004, was interpreted as

showing no evidence for any full thickness tear of the claimant’s

rotator cuff.  However, it did show a defect involving the distal

portion of the supraspinatus tendon.  Throughout his course of

treatment, Dr. Clark’s diagnosis remained that of a left trapezius

muscle strain.  Although Dr. Clark noted continuous  complaints

which involved the claimant’s left shoulder, he elected to

discharge the claimant from further follow up on January 11, 2005.
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He had previously released the claimant to return to employment

without restrictions, but “with caution.”

The medical record shows that the claimant first saw Dr. Smith

on June 16, 2005. However, no office  note or narrative report has

been introduced, concerning Dr. Smith’s findings on that date or in

any way actually identifying the type of services he provided.

Presumably, his services consisted primarily of a physical

examination or evaluation. 

In a form report, dated July 6, 2005, Dr. Smith diagnosed the

claimant’s left shoulder difficulties as “disorders of

bursae/tendons and shoulders.” He recited the claimant’s symptoms

as left shoulder pain. He indicated that, in his expert medical

opinion, the claimant should cease working on that date and should

undergo a diagnostic and possibly corrective arthroscopic surgery

on her left shoulder.

The recommended arthroscopy was subsequently performed by Dr.

Smith on July 28, 2005. In his operative report of that date, Dr.

Smith recited that he visibly observed a partial tear or fraying of

the articular surface of the rotator cuff of the claimant’s left

shoulder. This partial tear of the undersurface of the rotator cuff

was near the insertion of the supraspinatus tendon, which would be

the same area as the defect identified on the December 13, 2004 MRI

scan. Dr. Smith also observed marked bursitis of the left shoulder

joint, for which corrective surgery was also performed. The

claimant’s acromion and distal clavicle were surgically reshaped to

further reduce the likelihood of the continuation or recurrence of
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the bursitis and to relieve the stress on the claimant’s rotator

cuff in the area of the supraspinatus tendon.  

The records of Dr. Smith show a progressive improvement in the

claimant’s symptoms, following the arthroscopic surgery, with the

exception of what would appear to be an exacerbation of her

symptoms after an incident at home. However, there is no evidence

that this incident at home caused any increased physical damage to

the claimant’s shoulder, caused the claimant to require any

additional or extended medical services, prolonged the claimant’s

recovery or lengthened the period of her symptoms and disability.

It appears from the evidence presented that this incident in the

claimant’s home was, at most, only a temporary aggravation or

exacerbation of the claimant’s compensable injury by the claimant’s

normal day to day activities. Clearly, the evidence presented fails

to show that this incident at home represented an independent

intervening cause of the claimant’s subsequent disability and need

for treatment that would be sufficient to relieve the respondents

from all further liability. The evidence shows that Dr. Smith

provided the claimant with a normally expected course of follow

treatment.  This treatment consisted of periodic evaluations, rest,

the use of oral medications, and a brief period of regimented

physical therapy. The type and length of this treatment both appear

to be usual and customary.

Finally, the medical evidence shows that Dr. Smith ultimately

released the claimant from further medical treatment on September

29, 2005.  At that time, he also returned the claimant to full
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employment without restrictions and limitations, effective October

17, 2005.  In a report of December 7, 2005, Dr. Smith assigned a

permanent physical impairment of 15% to the claimant’s left upper

extremity, for the partial tear of her rotator cuff, the injured

acromio-joint meniscus with subsequent acromio-joint arthritis and

the surgical modification these conditions required.  Apparently,

no further services were provided or even recommended by Dr. Smith,

following the visit of September 29, 2005.  

Clearly, the evidence shows that all of the medical services

provided the claimant by Dr. Smith were necessitated by or

connected with the objectively documented defects involving the

claimant’s left shoulder and her various symptoms and complaints

associated with this portion of her body. There is no evidence

presented to indicate that these defects pre-existed the employment

related accident of September 27, 2004, or that the claimant was

experiencing any symptoms and complaints involving her left

shoulder, prior to that accident. Clearly, the accident described

as occurring on September 27, 2004, was the most likely cause for

the subsequently demonstrated objective defects with the claimant’s

left shoulder and the complaints and symptoms she exhibited.     

Although there appears to be a difference between the

diagnosis of the type of injury to the claimant’s left shoulder

diagnosed by Dr. Clark and that diagnosed by Dr. Smith (i.e. a

trapezius strain v. partial articular surface rotator cuff tear and

bursitis with resulting AC joint arthritis), it is my opinion that

the diagnosis of Dr. Smith is entitled to the greater  weight and
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credit. Dr.Smith is a competent orthopaedic surgeon with particular

expertise in the area of medicine associated with the diagnosis and

treatment of shoulder injuries.  On the other hand, Dr. Clark is a

general or family practitioner.  Therefore, it is my opinion that

the greater weight of the evidence establishes that all of the

medical services provided by and at the direction of Dr. Smith, for

the claimant’s left shoulder difficulties were necessitated by or

connected with the claimant’s compensable left shoulder injury of

September 27, 2004.  Thus, the claimant has proven the first

requirement for these services to represent “reasonably necessary

medical services” under Ark. Code Ann. §11-9-508.

As previously noted, the evidence reveals that the medical

services provided to the claimant for her left shoulder

difficulties by and at the direction of Dr. Smith were of a type

and nature commonly recognized and accepted by the general medical

community as being appropriate for the evaluation and treatment of

shoulder injuries, such as that experienced by the claimant.  The

arthroscopic procedure performed by Dr. Smith on the claimant’s

left shoulder is not only generally accepted as an appropriate

diagnostic procedure to ascertain the nature and extent of the

claimant’s injury, but is also generally recognized as being

medically appropriate to correct or reduce the physical damage

experienced by the claimant.  Finally, the subsequent follow up

treatment provided by Dr. Smith, is also commonly recognized as

being medically appropriate to allow healing, restore strength,

muscle tone, and range of motion in the injured extremity, as well
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as to watch for any possible adverse complications or consequences.

Therefore, it is my opinion that the greater weight of the

credible evidence presented shows that the medical services

provided the claimant for her left shoulder difficulties by and at

the direction of Dr. Smith not only had a reasonable expectation of

accomplishing the purpose or goal for which they were intended, at

the time they were rendered, but did in fact, actually accomplish

these intended purposes or goals.  Thus, these medical services

meet the second element required for them to constitute “reasonably

necessary medical services” under Ark. Code Ann. §11-9-508.

All of the medical services provided to the claimant for her

left shoulder difficulties by and at the direction of Dr. Smith, on

and after June 16, 2005 have been shown to be “reasonably necessary

medical services” under Ark. Code Ann. §11-9-508. However, it

remains necessary to determine if any of these services represent

“unauthorized” medical services. Subdivision (c) of this section

expressly provides that the provisions of this subsection do not

apply, until the respondent employer or carrier shall deliver to

the claimant, either in person or by certified or registered mail

return receipt requested, a copy of the approved notice that has

been prescribed by this Commission, which explains the claimant’s

rights and responsibilities concerning changes of physicians.  The

particular form approved by this Commission is denoted as a

Commission’s form AR-N. 

The respondents have presented absolutely no evidence that the

particular form required by Ark. Code Ann. §11-9-514(c) was ever
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provided to the claimant by the respondents either in the manner

set out in this subdivision or in any other manner.  The only

evidence presented, in regard to this matter,  is the claimant’s

testimony.  The claimant testified that she had filled out an

“incident report” for the respondent, but did not recall seeing or

receiving any document that concerned a change of physicians.  The

“incident report” described by the claimant has not been

introduced.  It would be mere speculation to assume that it was in

fact an AR-N.  Furthermore, Ark. Code Ann. §11-9-514(c) requires

that the respondents not only allow the claimant to see a copy of

the “approved form” that explains her rights regarding to a change

of physicians, but to provide her with such a copy either in person

or by certified mail.  Clearly, the claimant subsequently  learned

of her rights and obligation regarding a change of physicians, when

she hired legal counsel. At that time, the claimant complied with

the statutory requirements to obtain a change of physicians.

However, by that time, the patient physician relationship had

already been established by the claimant with Dr. Smith.

The mandatory language of Ark. Code Ann. §11-9-514(c)(1)

clearly requires the respondents to provide the claimant with a

notice of her rights in regard to a change of physicians before the

provisions of this subsection will become effective. The evidence

simply fails to show that the respondents met this statutory

obligation at any time before the physician patient relationship

was created between the claimant and Dr. Smith (i.e. June 16,

2005). Therefore, I find that the provisions of Ark. Code Ann. §11-
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9-514 are inapplicable to this case and do not bar the claimant’s

entitlement to the reasonably necessary medical services provided

by Dr. Smith, Stephenson v. Tyson Foods, Inc.  70 Ark. App. 265, 19

S.W. 3rd 36 (2000).  

I would further note that even if the respondents had given

the claimant a copy of the Commission’s approved notice in the

manner required by law, the claimant would still be entitled to

payment of the expense of the reasonably necessary medical services

provided her by Dr. Smith on and after July 22, 2005.  The record

shows that the claimant’s request for a change of physicians to Dr.

Smith was filed with this Commission on July 22, 2005.  Although

this petition was not ultimately approved by this Commission, until

August 17, 2005, it is not the date of the order that is

controlling. It has been traditionally recognized that it is the

date upon which a petition for the change of physicians is filed

with this Commission that is controlling in regard to the

commencement of the respondents’ liability for the expense of the

medical services of the “new” physician, Southwestern Bell

Telephone Company v. Brown, 256 Ark. App. 54, 505 S.W. 2nd 207

(1954).  

I recognize that Ark. Code Ann. §11-9-514 has been amended

since the Brown case was decided.  However, the changes made by

these amendments would not appear to affect the basis or reasoning

for the Supreme Court’s holding in  Brown.
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II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS FOR THE PERIOD

OF July 7, 2005 THROUGH OCTOBER 17, 2005

The next issue concerns the claimant’s entitlement to

additional temporary total disability benefits for the period of

July 7, 2005 through October 17, 2005. The burden rests upon the

claimant to prove her entitlement to these additional temporary

total disability benefits. In order to meet her burden, the

claimant must show that during this period, she continued within

her healing period from the effects of her compensable injury and

continued to be rendered totally disabled as a result of the

compensable injury.

The question of the duration of the healing period is a

medical question, which must be resolved on the basis of the

greater weight of the medical evidence presented. The claimant’s

healing period continued until she has achieved the maximum benefit

of time and medical treatment, in regard to the resolution or

stabilization of the actual physical damage caused by the

compensable injury. Once this underlying physical damage has

resolved or at least stabilized, at a level where nothing further

in the way of time or medical treatment offers a reasonable

expectation of improvement, then the healing period has ended.

In the present case, the medical evidence shows that the

claimant resumed active medical treatment for her compensable left

shoulder injury, when she was seen by Dr. Smith on June 16, 2005.

She continued under active medical care by Dr. Smith, until she was

released from further treatment on September 29, 2005. I recognized
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that Dr. Smith indicated that the claimant is not released to

return to work without restrictions or limitations until some two

and a half weeks later (October 17, 2004).  However, there is no

evidence that the claimant continued under active medical care

after July 29, 2005, or that further time for healing was required.

There is simply no explanation by Dr. Smith as to the reason for

the delay between the claimant’s release from medical treatment and

her release to return to work without restriction.

After consideration of all the evidence presented, I find that

the claimant has proven by the greater weight of the medical

evidence that she continued within her healing period from the

effects of her compensable left shoulder injury for the period of

July 7, 2005 through September 29, 2005.  However, I find that she

has failed to prove by the greater weight of the evidence that she

continued within her healing period from the effects of her

compensable left shoulder injury after September 29, 2005.

Therefore, she would not be entitled to temporary total disability

benefits after that date.

In regard to the issue of the claimant’s ability to work,

during the period of July 7, 2005 through September 29, 2005, the

claimant testified that she was experiencing significant pain in

her left shoulder and arm and was unable to use her arm to perform

regular gainful employment on a regular basis during this entire

period. The claimant’s testimony, in this regard, is supported by

the medical restrictions imposed by Dr. Smith. The reports and

records of Dr. Smith show that he medically restricted the claimant
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from engaging in any form of regular employment beginning on July

7, 2005, and continued through September 29, 2005.  It must be

noted that such medical restrictions would not appear unreasonable

in light of the nature and extent of the claimant’s compensable

injury, the type of the surgery performed, and the normal period of

recovery.

Although the evidence shows that the respondent had offered

the claimant a restricted or limited light duty position some

months earlier, which the claimant had declined, there is no

evidence that the respondent offered the claimant any type of

restricted or limited employment during the period for which she

now seeks additional temporary disability benefits (i.e. July 7,

2005 through October 17, 2005).  Therefore, there is no issue

concerning the claimant’s refusal of suitable employment or the

application of Ark. Code Ann. §11-9-526.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that she continued within her healing period from

the effects of her compensable left shoulder injury and also

continued to be rendered totally disabled as a result of the

effects of this compensable injury for the period of July 7, 2005

through September 29, 2005. Therefore, she would be entitled to

temporary total disability benefits for the period.

III. APPLICABILITY OF ARK. CODE ANN. §11-9-411 

Although not specifically raised as an issue in this matter,

it has clearly become apparent from the evidence presented that the
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claimant has received benefits under a group policy of insurance

for the same medical expenses and the same period of disability for

which she now seeks workers’ compensation benefits from the

respondents. Ark. Code Ann. §11-9-411(a) provides:

“Any benefits payable to an injured worker
under this chapter shall be reduced in an
amount equal to, dollar for dollar, the amount
of benefits the injured worker has previously
received for the same medical services or
period of disability, whether those benefits
were paid under a group health care service
plan or whatever form or nature, a group
disability policy, a group loss of income
policy, a group accident, health, or accident
and health policy, a self insured employee
health or welfare benefit plan, or a group
hospital or medical services contract.”

    Although the benefits paid by the group plans, in this case,

were paid under a policy of  group insurance maintained on the

claimant through her new employer, the type of plan making these

payments would satisfy the specific identification of the plans set

out in Ark. Code Ann. §11-9-411. There is no requirement under this

subdivision that the identified plans be provided by or maintained

through the respondent employer. To presume that the legislature

intended such a distinction would be contrary to the legislative

mandate of strict interpretation. It must also be noted that the

purposes for the legislature’s enactment of Ark. Code Ann. §11-9-

411 would be served its application to the identified group

providers, regardless of the source or means through which such

coverage was provided.  

Therefore, it would appear that the provisions of Ark. Code

Ann. §11-9-411(a) are applicable to the additional medical benefits
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and temporary total disability benefits, herein awarded. Although

the respondents would be entitled to credit for a set off against

any of these benefits paid under the group plans, the respondents

would be required to set aside and hold in reserve an amount equal

to any such credit for a period of five years.  If, after the

expiration of a five year period, no release or final order of

precedent otherwise directing the payment of these sums is

obtained, then the respondents shall tender these sums to the Death

& Permanent Total Disability Trust Fund.

IV. CHILD SUPPORT LIEN  

A final matter to be addressed concerns the fact that the

Commission’s file reflects that a lien for outstanding child

support has been filed against the claimant pursuant to Ark. Code

Ann. §11-9-110.  Thus, under subsection (d) of this section, the

respondents would be required to withhold 25% of any benefits

herein awarded and payable to the claimant for temporary total

disability benefits and to forward this amount to the appropriate

court or registry set out in the lien on file with this Commission.

However, because of the set off provisions of Ark. Code Ann.

§11-9-411, the temporary total disability benefits herein awarded

to the claimant may be substantially reduced or even totally

eliminated. The amounts actually payable to the claimant, at this

time, cannot be ascertained based on the current record.  The

current record does not contain sufficient information to determine

the amount of benefits the claimant received under the group

disability plan. If the parties cannot agree on the amount of this
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set off, then a further evidentiary hearing will be necessary. 

 FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On September 27, 2004,  the relationship of employee-

employer-carrier existed between the parties.

3. On September 27, 2004, the claimant earned wages

sufficient to entitle her to weekly compensation benefits

of $187.00 for total disability and $154.00 for permanent

partial disability.

4. On September 27, 2004, the claimant sustained a

compensable injury to her left shoulder.

5. There is no dispute over the payment of  medical expenses

incurred for the services provided to the claimant by and

at the direction of Dr. Clark and all such expenses have

or will be paid.

6. The medical services provided to the claimant for her

compensable left shoulder injury by and at the direction

of Dr. Steven Smith on and after June 16, 2005, represent

“reasonably necessary” medical services for the

claimant’s compensable injury, within the meaning of Ark.

Code Ann. §11-9-508. Specifically, the evidence shows

that these medical services were necessitated by or

connected with the compensable injury and had a

reasonable expectation of accomplishing the purpose or

goal for which they were intended. Pursuant to Ark. Code
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Ann. §11-9-508, the respondents are liable for the

expense of these services, subject to the medical fee

schedule established by this Commission.  However, the

record further reveals that some or all of the expense of

these services has been paid under a “group policy of

insurance,” as defined in Ark. Code Ann. §11-9-411.

Pursuant to the provisions of this subsection, the

respondents are entitled to a dollar for dollar “set off”

against their liability for medical expenses under Ark.

Code Ann. §11-9-508. However, under the provisions of

Ark. Code Ann. §11-9-411,the respondents shall place a

sum equal to this set off in reserve for a period of five

years. If during this period of time, no release is

obtained from the group carrier, or final court order of

disposition is made concerning such sums, these sums

shall be paid by the respondents to the Death & Permanent

Total Disability Trust Fund of the State of Arkansas.

7. There is no dispute over temporary total disability

benefits accruing through November 8, 2004.  

8. The claimant was once again rendered temporarily totally

disabled, as a result of the effects of her compensable

left shoulder injury, for the period beginning July 7,

2005 and continuing through September 29,2005.

Specifically, the evidence proves that during this period

the claimant continued within her healing period from the

effects of her compensable left shoulder injury and also
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continued to be rendered totally disabled from regular

gainful employment as a result of this compensable left

compensable injury.  However, once again, the evidence

reveals that the claimant received benefits for all or a

portion of this period under a policy of “group

insurance,” as defined by Ark. Code Ann. §11-9-411.

Pursuant to the provisions of this subsection, the

respondents are entitled to a  dollar for dollar “set

off” for these group benefits. However, the respondents

shall place in reserve an amount equal to this “set off”

for a period five years. If at the end of that five year

period no release from the group carrier has been

obtained or a valid court order disposing of these

proceeds has otherwise been entered, then the respondents

shall pay such amounts to the Death & Permanent Total

Disability Trust Fund.

9. The record further reveals that a valid lien has been

filed against any benefits payable to the claimant to

collect outstanding child support obligations of the

claimant pursuant to Ark. Code Ann. §11-9-110. Under the

provisions of this subsection, 25% of any of the

temporary total disability benefits herein awarded which

may be payable to the claimant is to be withheld by the

respondents and forwarded to the appropriate child

support lien holder.

10. The respondents have controverted some or all of the
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liability of the expense incurred for services provided

the claimant for her left shoulder complaints by Dr.

Steven Smith and any additional temporary total

disability.

11. A reasonable fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the controverted

additional temporary total disability benefits herein

awarded.

ORDER

The respondents are liable for the expense of the medical

services provided to the claimant for her compensable left shoulder

injury by and at the direction of Dr. Steven Smith, on and after

June 16, 2005.  This liability shall be subject to the medical fee

schedule established by this Commission. This liability shall also

be subject to the “set off” provisions of Ark. Code Ann. §11-9-411.

However, the respondents shall place in reserve for a period of

five years an amount equal to the set off provided by Ark. Code

Ann. §11-9-411 for their liability concerning these medical

expenses.  If within five years no release is obtained from the

group carrier or valid Order for distribution of these sums

entered,  the respondents shall pay the monies held in this reserve

to the Death & Permanent Total Disability Trust Fund of the State

of Arkansas.

The respondents are liable for additional temporary total

disability benefits at the weekly rate of $187.00 for the period of

July 7, 2005 through September 29, 2005. However, the respondents
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are entitled to the “set off” provided by Ark. Code Ann. §11-9-411

for any group disability benefits received by the claimant for this

same period of disability.  However, the respondents are to place in

reserve an amount equal to this “set off” for a period of five years.

If at the end of this five-year period no release is obtained from

the group disability carrier or no valid order of disposition

otherwise entered, the respondents shall pay to the Death & Permanent

Total Disability trust Fund of the State of Arkansas the monies held

in this reserve. If after the “set off” is applied to the additional

temporary total disability benefits herein awarded, any amount

remains payable to the claimant, 25% of this amount shall be withheld

by the respondents pursuant to Ark. Code Ann. §11-9-110(d) and shall

be transmitted to the child support lien holder identified in the

Commission’s file.

The respondents shall pay to the claimant's attorney one-half of

the maximum statutory attorney's fee on the additional controverted

temporary total disability  benefits herein awarded.  The respondents

shall also withhold from any temporary total disability benefits

herein awarded and which may remain payable to the claimant as much

as possible of the remaining one-half of this maximum statutory

attorney’s fee.  If no funds are available to withhold the remaining

one-half of this maximum statutory attorney’s fee, then the

claimant’s attorney is herein authorized to receive from any benefits

which may hereinafter become due and payable to the claimant the

remaining one-half of this maximum statutory attorney’s fee. 

All benefits have heretofore accrued and are payable in a lump

sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       


