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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment and attorney’s fees.

At issue is whether additional medical treatment is reasonable and necessary

in connection with the compensable injury pursuant to Ark. Code Ann. §11-9-508.

After reviewing the evidence impartially without giving the benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate

in favor of the claimant and benefits must be denied.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on May

10, 2004 at which time the claimant sustained a compensable back injury at a
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compensation rate of $95.00.  Medical expenses were paid until the claimant was

released by Dr. Schlesinger on May 7, 2004.  A companion case to this claim is file

F305742 concerning a May 26, 2003 compensable back injury.  Some medical

expenses have been paid through the spouse’s military insurance. Subsequent to

the hearing a lien was filed by the Arkansas Department of Human Services.

The claimant contends she remains symptomatic as a result of pulling on a

box of wet towels while working in the laundry on May 10, 2004.  She seeks

additional medical treatment with Dr. Chan.

The respondents contend additional medical treatment is unreasonable and

unnecessary.  The claimant has received adequate medical care from Dr.

Schlesinger who released her on May 7, 2004 to full duty.

The following were submitted without objection and comprise the evidence of

record: the parties’ prehearing questionnaires and exhibits contained in the

transcript.

The following witnesses testified at the hearing: the claimant, who was in a

wheelchair; her husband, Jesse Fisher, and the hotel manager, Rebecca Sharp.

The claimant, age 51 (D.O.B. June 27, 1955) is a smoker with a pack a day

habit.  She has work experience in factories and restaurants.  Her health history

includes hypertension (Tr. p. 57) and migraine headaches.  For the past three or four

years she has been employed as the head housekeeper for the respondents’ 100

room hotel, supervising 7-12 maids.  She sustained two back injuries during her
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employment with the respondent, both of which were accepted as compensable.

The manager, Ms. Sharp, testified the claimant was dependable, able to work

full duty and displayed no physical limitations in the four months she observed the

claimant prior to the compensable injury.  As a working supervisor, the claimant

might have to clean rooms 2-3 times per week.

On May 26, 2003, the claimant fell on a wet floor while inspecting one of the

rooms (Tr. p. 49-50).  She hit a vanity on her left side, hit her head on a door and fell

flat on her back.  The claimant developed back and left leg pain causing her to miss

work for 8 months until January 11, 2004.

The claimant was released to return to work with no restrictions but she

couldn’t walk the property, climb the stairs or work full time.  She confined her work

to the laundry room.  Ms. Sharp had to call the insurance company on the claimant’s

behalf and argue with them about the claimant’s need for medical care.  The

claimant’s symptoms never improved  and Ms. Sharp described the second claim

on May 10, 2004 tugging on wet laundry (Tr. p. 55) as a continuation of the first

injury.

The claimant suffers from back and left leg pain with weakness and

numbness.  She is unable to walk very far.  Her left leg is cold although there is no

diagnosis of reflex sympathetic dystrophy (RSD).  She has fallen on several

occasions and began using a wheelchair in December 2005 even though diagnostic

testing has found no neuropathy or radiculopathy.  She has also developed pain in
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the middle of her back and right hip pain, which cannot be correlated with diagnostic

testing.  The claimant filed for Social Security Disability in December 2005  based

on her back and leg problems.

The claimant’s spouse is a retired safety manager with J. B. Hunt and receives

Social Security Disability benefits for a respiratory problem.  He is also retired

military with service in Vietnam.  He stated his wife has not been able to drive since

October, 2005 and confirmed that she has fallen on several occasions leading to her

use of a walker and wheelchair since December 2005.  A medical report dated

November 22, 2004 indicates her fall was precipitated by dizziness, (Tr. p. 72-74).

He expressed frustration over their dealings with the insurance carrier and

dissatisfaction with the claimant’s medical care, particularly with Dr. Rutherford.

MEDICAL EVIDENCE

The claimant has been treated and/or examined by Dr. Marty Siems, an

orthopaedic surgeon, Dr. Reginald Rutherford, Dr. Charles Schultz and Dr. Peggy

Brown, neurologists, Dr. Scott  Schlesinger and Dr. Patrick Chan, neurosurgeons,

Dr. Mohamed Knefati, and Dr. Gabriel Celzo and Dr. Brandy Davis, general

practitioners.  The carrier controverted the claim after Dr. Schlesinger’s treatment

and the claimant saw Dr. Celzo under a change of physician agreement.  Only one

visit was paid by the carrier and the claim was controverted again.  The claimant

chose Dr. Davis and was referred to Dr. Brown and Dr. Chan.  She has not

responded to any of the treatment, (Tr. p. 75-76).
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An MRI scan of the lumbar spine conducted June 27, 2003 was interpreted

as normal except for mild disc bulging at L5-S1.  A bone scan taken August 18, 2003

was negative.  An EMG/NCV study was made of the lower extremities on September

3, 2003 and interpreted as normal with no evidence of neuropathy or radiculopathy.

However, the study did note, “marked point tenderness over the left SI joint with

increased pain with extension and rotation.”

Dr. Siems prescribed physical therapy, medication and a TENS unit.  The

claimant was returned to work at light duty on October 22, 2003.  X-rays of the

lumbar spine were performed on November 19, 2003 and interpreted as negative.

The claimant was released with 0% impairment on November 19, 2003.

The claimant saw  Dr. Rutherford in December, 2003 and January, 2004.  He

commented, “Ms. Fisher’s examination is normal.  Her diagnostic studies serve to

rule out significant injury from her fall in the work place.  Her subjective complaints

are unexplained referable to her investigation or clinical examination.”  After an

unreliable Functional Capacity Evaluation (FCE) showing inconsistent effort and

positive Waddell’s signs for malingering, Dr. Rutherford released the claimant on

January 12, 2004 with 0% impairment and no work restrictions.

In May, 2004 the claimant complained of back pain from pulling wet towels at

work,  insomnia, depression and irritability to her general practitioner.

The claimant saw Dr. Scott Schlesinger on July 21, 2004.  Repeat MRI scans

showed mild changes from the exam a year earlier.  The radiologist noted a small
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disc protrusion and annular tear at L5-S1.  Disc desiccation and a bulge was

detected at L4-5.  Dr. Schlesinger interpreted the report as showing degenerative

changes at L4-5 and L5-S1 with slight bulging at L5-S1 centrally and laterally at L4-

5.  There was no neural compromise.  Dr. Schlesinger opined that the claimant’s

back pain was caused by an aggravation of lumbar degenerative disc disease at L4-

5 and L5-S1 and that she was not a surgical candidate.  He did, however,

recommend additional conservative treatment.

Dr. Schlesinger recommended a shoe lift for the claimant due to a leg length

discrepancy, a second FCE , lumbar traction she could do at home and epidural

steroid injections.  If the claimant benefitted from the first injection, the doctor

planned to administer two more injections.  However, the claimant reported no

benefit from the first injection (see the report of August 17, 2004) and  nothing further

in the form of treatment was recommended.

A second FCE was conducted on August 27, 2004 and was again  interpreted

as unreliable with inconsistent effort, positive Waddell’s signs and a demonstration

of inappropriate illness behaviors.  Dr. Schlesinger released the claimant on

September 7, 2004. 

The claimant returned to her general practitioner, Dr. Celzo, and a third MRI

was performed on December 13, 2004.  The scan was interpreted as showing mild

disc dessication at L4-5 and L5-S1 with no evidence of acute or subacute traumatic

injury of the lumbar spine.
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Dr. Celzo left the state and the claimant began treating with Dr. Davis who

ordered an x-ray.  The test taken July 5, 2005, showed facet degeneration at L3-4

and L4-5 with sacralization of the L-5 vertebral body.  A third MRI scan was

conducted on August 23, 2005 showing a small central disc protrusion at L4-5

without nerve root compression stenosis or neuroforaminal narrowing, and a

congenital condition at L-5.  Dr. Davis prescribed physical therapy but the treatment

was terminated when the claimant’s leg gave way.

Dr. Davis referred the claimant to Dr. Chan in November, 2005 who prescribed

epidural steroid injections for “low back pain and lumbar radicular symptoms

secondary to lumbar spondylosis, degenerative changes and stenosis.”

Because the claimant had fallen, Dr. Chan also ordered an x-ray of the pelvis

which revealed “healed fractures of the pubic symphysis but no evidence of acute

trauma.”  No treatment was recommended for the healed fractures.  The right hip

was normal.  X-rays of the lumbar spine showed no evidence of fracture,

spondylolysis or spondylolisthesis.  The vertebral body height and intervertebral disc

spaces were normal.  Despite these findings, Dr. Chan continued to recommend

steroid injections for “low back pain and lumbar radicular symptoms secondary to

lumbar spondylosis, degenerative changes and stenosis.”  Dr. Chan does not relate

these findings to the compensable injury.
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An MRI of the thoracic spine was ordered on the basis of the claimant’s

symptoms of mid back pain.  It was conducted on December 16, 2005 and

interpreted as normal.

Dr. Chan referred the claimant to Dr. Brown in 2006, and an EMG/NCV study

was performed.

Dr. Brown’s report of 2-27-06:
Mrs. Fisher presents with difficulty walking for no clear
reason.  She is able to walk without any assistive device,
at least for short distances.  Nerve conduction studies
have been normal and MRI studies have been
unrevealing.

I have recommended that we look for other problems in
this lady to rule out multiple sclerosis, etc.  I will set her up
for a MRI of the brain and a bone scan and look for
treatable causes of possible neuropathy including BIZ,
thyroid function, CBC, and screen for muscle disease with
a CPK.  I think the yield for this may be very low... it
appears that she is fairly dependent on narcotics for relief
of her pain.

The MRI of the brain showed a sinus condition and minimal ischemic changes

in the brain.  The bone scan revealed left rib and pelvic lesions.  It is clear that Dr.

Brown no longer relates the claimant’s symptoms to the compensable injuries.

FINDINGS AND CONCLUSIONS

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a
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preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission opinion

February 14, 2003 (E906565).  In assessing whether a given medical procedure is

reasonably necessary for treatment of the compensable injury, it is necessary to

analyze both the proposed procedure and the condition it is sought to remedy.

Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission, December

13, 1989 (Claim No. D511255).

The evidence of record shows the claimant has sustained compensable back

injuries and the respondents have provided her with adequate conservative medical

treatment, consultation with specialists and diagnostic testing.  The claimant has

failed two functional capacity evaluations and there is no objective medical evidence

to substantiate her present symptoms or relate those symptoms to the compensable

injury.
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Accordingly, I find the claimant has failed to prove by a preponderance of the

credible evidence of record that additional medical treatment is needed.

1. The Workers’ Compensation Commission
has jurisdiction of this case in which the
employer-employee-carrier rela tionship
existed on May 10, 2004 at which time the
claimant sustained a compensable injury to
the body as a whole at a compensation rate
of $95.00.

2. The respondents have provided the claimant
with reasonable and necessary medical
treatment.  The claimant’s present symptoms
are out of proportion to the diagnostic
findings and therefore additional treatment is
unreasonable.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                 

ELIZABETH W. HOGAN
Administrative Law Judge


