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STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 6, 2006,

in Fort Smith, Arkansas. The deposition of Dr. Greg Jones was taken

on May 18, 2006, and was admitted as Claimant’s Exhibit No. 3 to

the hearing.

A pre-hearing order was entered in this case on March 28,

2006.  This pre-hearing order  set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Immediately prior to the commencement of the

hearing, there was a change in the second issue to reflect that the

claimant was seeking temporary total disability benefits from

December 15, 2005 to a date yet to be determined. A copy of this

pre-hearing order was  made Commission’s  Exhibit No. l to the

hearing. 

The following stipulations were offered by the parties and are

hereby accepted:
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1. On all relevant dates,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are $213.00

for total disability and $160.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained compensable injuries to

her neck, right shoulder, and right upper extremity,

either as a result of cumulative repetitive trauma, a

specific accident on November 22, 2005, or both.

2. The claimant’s entitlement to the payment of medical

expenses, temporary total disability from December 5,

2005 through a date yet to be determined, and appropriate

attorney’s fees.

In regard to these issues, the claimant contends that on or

about September 7, 2005, she sustained injury to her neck and right

shoulder and right upper extremity arising out of and in the course

and scope of her employment and that on November 22, 2005, she

sustained aggravation of her condition significant enough to cause

her to need and obtain medical treatment.  The claimant contends

that she is entitled to temporary total disability benefits from

December 5, 2005 until January 5, 2006, and temporary partial

disability from January 7, 2006 until a date yet to be determined.

Additionally, she contends that she is entitled to reasonably



 F512621-Finch 3

necessary medical treatment.  The claimant contends that her

attorney is entitled to an appropriate attorney’s fee.

In regard to these issues, the respondents contend that the

claimant’s neck, shoulder, and right upper extremity conditions do

not meet the definition of a compensable injury under the Arkansas

Workers’ Compensation Act.

DISCUSSION

I. COMPENSABILITY 

The central issue in this claim is the question of whether the

claimant has sustained “compensable injuries” to her neck, right

shoulder, and right upper extremity. The burden rests upon the

claimant to prove all of the elements necessary to establish

“compensable injuries” to these portions of her body.  

The first of these necessary elements for any “compensable

injury” are found in Ark. Code Ann. §11-9-102(4)(D).  This

subsection mandates the actual existence of the physical injury or

condition alleged to be compensable, must be established by medical

evidence and supported by “objective findings.”  Ark. Code Ann.

§11-9-102(16)(A)(i) defines “objective findings” as the independent

observation of findings beyond the claimant’s voluntary control.

In the present case, the medical evidence presented does

establish the actual existence of a physical injury involving the

claimant’s neck, in the form of a soft tissue or muscular strain.

Further, the medical evidence records the independent observation

of physical findings beyond the claimant’s voluntary control to

substantiate the actual existence of this particular injury.
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A physical injury, in the form of a “neck strain” was

initially diagnosed by personnel at the emergency room at the

Summit Medical Center on November 22, 2005.  Objective findings, in

the form of muscle spasms along both sides of the neck, were

observed and noted in support of this diagnosis.  A possible

“radiculopathy” was also diagnosed.  However, this diagnosis was

subsequently eliminated by further diagnostic testing (must notably

in the form of electroneurological testing).  This diagnosed muscle

strain in the claimant’s neck area was subsequently confirmed by

Dr. R. W. Ross, a general practitioner and apparently the

respondents’ company physician.  He, too, based this diagnosis

upon his visual observation of continuing muscle spasms in the neck

area. 

The medical evidence presented further establishes the actual

existence of a physical injury to the claimant’s right shoulder, in

the form of tendinitis or inflammation with impingement syndrome

and degenerative tearing of the AC meniscus. The existence of this

particular  injury is also shown to be supported by the independent

observation of physical findings beyond the claimant’s voluntary

control.

A physical injury to the claimant’s right shoulder was

initially diagnosed by Dr. Ross as a soft tissue or muscle strain

and a possible rotator cuff tear.  The claimant’s right shoulder

difficulties were subsequently diagnosed by Dr. Suh Niba (an

associate of Dr. Ross) as being in the form of subacromial bursitis

and supraspinatus tendinitis.  An MRI study of the claimant’s right
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shoulder, performed on December 22, 2005, showed the presence of

defects that supported this diagnosis of tendinitis or tendinopathy

of the supraspinatus tendon.  This study further indicated the

presence of an impingement syndrome. Dr. Robert Thompson, an

orthopaedic surgeon, characterized the difficulties the claimant

was experiencing with her right shoulder as overuse syndrome with

severe bursitis.  The claimant was ultimately diagnosed by Dr. Greg

Jones, also an orthopaedic surgeon, as suffering from an

impingement syndrome with acromioclavicular arthopathy, of the

right shoulder. His diagnosis was based not only upon the objective

abnormalities revealed in the prior MRI study (i.e. swelling and

fluid collection in the shoulder joint), but also upon his visual

observations of inflammation and tearing of the AC meniscus made

during the diagnostic and corrective arthroscopic procedure that

was performed on March 1, 2006. It must be noted that this same

diagnostic and corrective arthroscopic procedure effectively

eliminated a prior potential diagnosis of a rotator cuff tear.

Finally, the medical evidence presented establishes the actual

existence of a physical injury to the claimant’s right upper

extremity, in the form of carpal tunnel syndrome. Further, the

actual existence of this particular injury is shown to be supported

by “objective findings.”  

Although the claimant’s right upper extremity complaints were

initially diagnosed as possibly being radicular in origin,

electroneurological studies performed by Dr. William Griggs, on

February 1, 2006, effectively eliminated any neurological defect at
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the spinal level as the cause for the claimant’s right upper

extremity complaints.  However, these electroneurological studies

did show abnormalities involving the nerves in the claimant’s right

upper extremity in the area of the carpal tunnel, which were

consistent with a right carpal tunnel syndrome.  The reports and

records of Dr. Jones show that it was also his opinion that the

claimant was suffering from right carpal tunnel syndrome.  His

reports and deposition indicate that his opinion was based upon his

clinical findings, as well as the objectively documented

electroneurological abnormalities.

In summary, I find that the greater weight of the credible

medical evidence proves the actual existence of a physical injury

to the claimant’s neck, in the form of a soft tissue or muscular

strain, a physical injury to the claimant’s right shoulder, in the

form of tendinitis/bursitis and resulting impingement syndrome with

acromioclavicular arthropathy and degenerative tear of the AC

meniscus, and a physical injury to the claimant’s right upper

extremity in the form of carpal tunnel syndrome.  It is my further

opinion that the evidence also proves that the actual existence of

these particular physical injuries are supported by “objective

findings” (i.e.  the independent observation of findings beyond the

claimant’s voluntary control).  

Next, it is necessary to determine if each of these physical

injuries satisfy all of the elements or requirements for a

“compensable injury,” as that term is defined by Ark. Code Ann.

§11-9-102(4)(A).  This subsection creates various categories of
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“compensable injuries,” each of which have their own particular

definitional elements or requirements.  However, for an injury to

be considered compensable under a particular  category, it must

meet all of the definitional elements or requirements of that

category. The burden rests upon the claimant to prove that her

various injuries meet all of the definitional elements of at least

one of the categories of “compensable injuries” found in §11-9-

102(4)(A).  

For the soft tissue or muscle strain of her neck, the claimant

must prove that it satisfies all of the definitional elements  of

either Ark. Code Ann. §11-9-102(4)(A)(i) or §11-9-102(4)(A)(ii)(b).

For the bursitis/tendinitis and impingement syndrome with

acromioclavicular arthropathy and degenerative tear of the AC

meniscus, she must prove that it satisfies all of the definitional

elements of either Ark. Code Ann. §11-9-102(4)(A)(i) or §11-9-

102(4)(A)(ii)(a).  Finally, for the right carpal tunnel syndrome,

the claimant must prove that it satisfies all of the definitional

elements of either Ark. Code Ann. §11-9-102(4)(A)(i) or §11-9-

102(4)(A)(ii)(a).

After consideration of all the evidence presented, I find that

the claimant has failed to prove that any of her injuries satisfy

the definitional elements or requirements of Ark. Code Ann. §11-9-

102(4)(A)(i).  Specifically, the claimant has failed to prove that

the injury to her neck, her shoulder, and her right upper extremity

were caused by an employment related “accident or specific

incident” or that any of these injuries are identifiable by time
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and place of occurrence.  Both of these  definitional elements are

absolutely essential for a “compensable injury,” as that term is

defined in Ark. Code Ann. §11-9-102(4)(A)(i). Therefore, the

claimant has failed to prove that she sustained compensable

injuries to her neck, right shoulder, or right upper extremity

under Ark. Code Ann. §11-9-102(4)(A)(i). 

Although Dr. Ross seems to mention a specific or singular

incident of trauma, in his note of December 13, 2005, no such

mention of any specific or singular traumatic incident is

identified in any of the other medical records or even the

claimant’s testimony.  While the claimant testified that she

experienced a significant increase in her symptoms on November 22,

2005 (primarily in the form of her right hand swelling), this

increase does not appear to be sudden or contemporaneous with any

singular event or activity.

Both the greater weight of the medical evidence and the

claimant’s testimony shows that all of these problems with the

claimant’s neck, right shoulder, and right arm appeared and

increased in magnitude over time.  Such an onset and progression of

symptoms would be reasonably expected and consistent with the type

of injuries experienced by the claimant to these portions of her

body.  As noted by Dr. Jones in his deposition, even the observed

tear in the claimant’s AC meniscus could have resulted from

cumulative and progressive damage to this anatomical structure.

Thus, it becomes necessary to determine if the claimant has

proven by the greater weight of the evidence that the muscle or
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soft tissue strain of her neck satisfies all of the definitional

elements for a “compensable injury” under Ark. Code Ann. §11-9-

102(4)(A)(ii)(b).  The definitional elements required for this

category of compensable injuries are:

(1) that the injury must arise out of and occur in the

course of the employment;

(2) that the injury must cause internal or external

physical harm to the body;

(3) that the injury must be to the back or neck.

Clearly, the injury involved was to the claimant’s neck.  This

satisfies the third requirement of this subdivision.

It is also apparent that this injury, at least temporarily,

caused internal physical harm to this portion of the claimant’s

body.  Such physical harm or damage is demonstrated by the

claimant’s subjective complaints of pain and stiffness, but more

importantly by the objectively demonstrated spasms of the affected

muscles.

Next, I find that the greater weight of the evidence

establishes a causal relationship between the claimant’s

maintaining her neck in ridged flexed position for extended periods

of time in order to perform her assigned employment duties and the

soft tissue or muscle strain in her neck.  Clearly, such activity

could reasonably cause this diagnosed condition. The symptoms

indicative of the occurrence of this injury appeared and worsened

while this activity was being performed and improved (if not

resolved) when the claimant ceased this activity.  There is also no
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evidence of any other stress or trauma to this portion of the

claimant’s body which could reasonably produce this strain.

The only other explanation for the claimant’s neck symptoms,

indicated in the current record, is that this was merely referred

pain from her shoulder injury.  This conclusion is supported by the

claimant’s testimony that her neck symptoms significantly improved

after her shoulder surgery and Dr. Jones’ statement that the muscle

spasms he observed in the “trap” or trapezius muscle was in his

opinion “coming from the AC joint,” rather than the neck.

However, the medical evidence indicates substantial

improvement in the claimant’s neck complaints after she stopped

performing the job that required her to hold her head and neck in

a ridged flexed position for an extended period of time.  At that

point, the medical evidence ceases to note cervical trigger points

and paraspinal muscle spasms.  These trigger points and paraspinal

muscle spasms would not be consistent with “coming from the AC

joint.”  Thus, it would appear that while some of the claimant’s

symptoms in her upper back and neck have had their origin in her

shoulder injury, other symptoms were solely the result of her

compensable neck strain.

It also becomes necessary to determine if the claimant has

proven by the greater weight of the credible evidence that her

medically established and objectively supported right shoulder

injury satisfies all of the definitional elements for a

“compensable injury” under Ark. Code Ann. §11-9-102(4)(A)(ii)(a).

The definitional elements required for this category of compensable
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injuries are:

(1) that the injury arise out of and occur in

the course of the employment;

(2) that the injury cause internal or

external physical harm to the body;

(3) that the injury be caused by rapid

repetitive motion (or be in the form of

carpal tunnel syndrome).

Again, it is obvious that the injuries to the claimant’s

right shoulder caused internal physical harm to her body. Physical

harm or damage to the claimant’s shoulder is shown by both the

claimant’s subjective symptoms and objective findings, such as the

inflammation of the tendons observed on the MRI and during the

surgery and the tear of the AC meniscus visibly observed during

this surgery.  Thus, the claimant has proven this definitional

element.

The evidence presented also proves the existence of a causal

relationship between the claimant’s right shoulder difficulties and

her usual employment activities for the respondent beginning in

November or December of 2004.  There is no evidence that the

claimant experienced any difficulties with her right shoulder prior

to her taking the position with the respondent, analyzing and

assembling patient charts.  There is no evidence of any other

injury or trauma to the claimant’s right shoulder that would

explain the damage subsequently observed.  The medical records show

that the claimant has consistently attributed her right shoulder
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difficulties to her employment activities that required her to move

and use this joint.  None of the claimant’s various physicians have

indicated that such an etiology of the claimant’s right shoulder

difficulties would be unreasonable or inconsistent with the type of

injury ultimately diagnosed.

In his report of December 22, 2005, Dr. Niba clearly indicates

that in his expert opinion, the claimant’s shoulder difficulties

are causally related to her employment activities.  In his report

of January 11, 2006, Dr. Thompson also indicates that in his

opinion the claimant’s regular employment activities were the cause

of her right shoulder difficulties.  In his deposition, Dr. Jones

repeatedly stated that it was his opinion that the claimant’s

employment activities for this respondent was the cause of her

right shoulder injury.

The establishment of a causal connection between the

claimant’s assigned employment duties and her right shoulder injury

is sufficient to show that this injury “arose out of and occurred

in the course of” her employment with the respondent.  Thus, the

claimant has also proven this definitional element in regard to her

right shoulder injury and resulting difficulties.

The mere fact that the injury has been shown to be employment

related is not sufficient, in and of itself, to make the injury

“compensable.”  The claimant must further prove that the employment

related activity that played a causal role in producing her right

shoulder injury involved “rapid repetitive movement.”
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The Appellate Courts have defined “repetitive” motion as the

same or similar movement of a joint or body part.  In regard to the

term “rapid,” the appellate decisions have held that the term is to

be given its common meaning.  The Appellate Courts have been

extremely reluctant to establish any quantitative boundaries and

have elected to define whether the repetitive movement is rapid on

a case by case basis.

In his deposition, Dr. Jones testified that the claimant

demonstrated to him the activities involved in analyzing and

assembling files and that in his opinion these activities involved

both rapid and repetitive motion of the claimant’s upper

extremities.  Clearly, the question of whether the movements

necessary to do this job resulted in “rapid repetitive” motion is

a fact question.  However, to the extent that some knowledge of

anatomy may be required, it is also partially a medical question.

The claimant demonstrated, at the hearing, the activities

required to analyze and assemble a file.  She also testified that

during most of these activities her arms were resting against a

table.  However, as apparently observed by Dr. Jones, the great

majority of the activities demonstrated by the claimant at the

hearing required some movement or repositioning of her right upper

extremity and would result in some motion involving the right

shoulder joint.  Undoubtedly, much of the shoulder movement was

slight and the claimant was not swinging her arm or going through

a full range of motion of the shoulder joint.  However, it was

obviously the general medical consensus that this almost constant
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slight motion was sufficient to cause the claimant’s shoulder

injury.

When this almost constant movement is performed on 20 to 50

files per day during the claimant’s presumably 8 hour shift with

each file containing an average of 250 to 400 documents, it is my

opinion that the claimant’s required employment activities involved

movement or motion of her right shoulder joint that was both rapid

and repetitive.  Therefore, I find that the claimant has proven the

final definitional element for her right shoulder injury to

constitute a “compensable injury” under Ark. Code Ann. §11-9-

102(4)(A)(ii)(a).

Finally, it is necessary to determine if the claimant has

proven by the greater weight of the credible evidence that her

right carpal tunnel syndrome satisfies all of the definitional

elements for a “compensable injury” under Ark. Code Ann. §11-9-

102(4)(A)(ii)((a).  The definitional elements required for this

category of “compensable” injuries to previously set out in this

Opinion.

The claimant has undoubtedly experienced carpal tunnel

syndrome, as objectively shown by the electroneurological testing.

Therefore, her right upper extremity (wrist/hand) injury meets the

third definitional element of §11-9-102(4)(A)(ii)(a).

Although the claimant need not specifically prove that rapid

repetitive employment related motion or movement was the cause or

her right carpal tunnel syndrome, she has in fact done so.  Dr.

Jones clearly attributes her right carpal tunnel syndrome to her
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employment activities that involved constant movement of her wrists

and hands to grasp and manipulate documents.  The claimant’s

employment activities could reasonably result in this condition and

there is no evidence of any other reasonable cause.  The claimant

has not been shown to suffer from any systemic condition, such as

diabetes, rheumatoid arthritis, etc.  That could be a potential

cause for this condition.  Further, the evidence does not indicate

that the claimant engaged in any wrist/hand intensive activities

outside of her employment.

Therefore, I find that the claimant has proven the existence

of a causal relationship between her required employment activities

for this respondent and her right carpal tunnel syndrome.  This is

sufficient to cause her right carpal tunnel syndrome to “arise out

of and occur in the course of” her employment, as required by §11-

9-102(4)(A)(ii)(a).

In regard to the remaining definitional element of this

subdivision, the electroneurological testing (which was performed

on two separate occasions) undisputably showed neurological damage

to the right median nerve at the area of the carpal tunnel.  Such

damage, even if temporary, would constitute “internal physical

harm” to the claimant’s “body.”  Thus, satisfying the last

definitional element of §11-9-102(4)(A)(ii)(a) for the claimant’s

right carpal tunnel syndrome.

The last requirement for an injury to be considered

“compensable” under the various categories defined under Ark. Code

Ann. §11-9-102(4)(A)(ii) is found in Ark. Code Ann. §11-9-
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102(4)(E)(ii).  This subsection states that the employment related

injury must be the “major cause” (i.e. more than 50% of the cause)

of either the disability sustained or the need for medical

treatment.

In his deposition, Dr. Jones states that it is his expert

medical opinion that the claimant’s employment related inquiries to

her shoulder and wrist (CTS) were the “major cause” of her need for

the treatment he provided to these areas.  Undoubtedly, his opinion

on this matter is entitled to substantial weight.  Dr. Jones is a

competent orthopaedic surgeon with considerable expertise in these

types of injuries.  It is further apparent that his conclusion is

entirely consistent with and supported by all of the other evidence

presented.

The greater weight of the evidence proves that the claimant

sustained compensable injuries to her neck, right shoulder, and

upper extremity at the wrist (i.e. carpal tunnel syndrome).  As

previously noted, there is no evidence that, prior to these

compensable injuries, the claimant sustained any injuries to or

difficulties with these portions of her body.  There is also no

evidence that the claimant was or is experiencing any systemic

condition that could reasonably cause, aggravate, or constitute to

the physical damage noted to these portions of her body, or the

difficulties produced by this physical damage.

Therefore, I find that the evidence shows that the claimant’s

compensable cumulative injuries to her neck, right shoulder, and

right upper extremity (CTS) were not only the “major cause,” but
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were in fact the sole cause of her need for medical treatment to

the portions of her anatomy and any disability that the limitations

resulting from the areas has produced.  This would satisfy the

final element of compensability that is contained in Ark. Code Ann.

§11-9-102(4)(E)(i).

II. BENEFITS

Next, it becomes necessary to determine the nature and extent

of benefits to which the claimant is entitled for her compensable

injuries.  At the present, the benefits involved are the payment of

expenses incurred for medical services and temporary total

disability benefits.

Under Ark. Code Ann. §11-9-508, the claimant would be

entitled, at the respondents’ expense, to reasonably necessary

medical services for her compensable injuries. The burden rests

upon the claimant to prove that the medical services she has

received constitute “reasonably necessary” medical services.

In order to be “reasonably necessary,” the medical services

must be necessitated by or connected with the compensable injury.

This includes not only these medical services intended to improve

the actual physical damage caused by the compensable injury, but

also these services necessary to accurately diagnose the nature and

extent of the injury and to merely provide symptomatic relief.

Finally, these services must be shown to have a reasonable

expectation of successfully accomplishing their intended goal at

the time they are rendered.
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After consideration of the evidence presented, particularly

the medical evidence, it is my finding that the medical services

provided the claimant for her difficulties and complaints with her

neck, right shoulder, and right upper extremity by and at the

direction of personnel of the Summit Medical Center, on and after

November 22, 2005; Dr. R. W. Ross, on and after November 28, 2005;

Dr. Suh Niba, on and after December 15, 2005; Dr. Robert Thompson,

on and after January 6, 2006; Dr. William Griggs, on February 1,

2006; and Dr. Greg Jones, on and after February 10, 2006.

The services rendered by these physicians were of a type and

nature commonly recognized as medically appropriate in order to

either accurately diagnose the nature and extent of the physical

cause of these difficulties, to improve or resolve the physical

damage to these portions of the claimant’s body caused by her

compensable injuries, or to alleviate or reduce her symptomatic

complaints.  The evidence further shows that these services not

only had a reasonable expectation of success at the time they were

rendered, but most were, in fact, successful in accomplishing their

intended purposes.  The nature and extent of the claimant’s

compensable injuries were ultimately accurately diagnosed, the

damage caused by the injuries was repaired, and the claimant’s

complaints were reduced.

Therefore, the respondents are liable for the expense of these

medical services. This liability is subject to the medical fee

schedule established by this Commission. 
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In order to be entitled to temporary total disability benefits

she now seeks the claimant must first prove that she has continued

within her healing period from one or more of her compensable

injuries from December 15, 2005, through a date yet to be

determined. 

Applicable case law provides that the healing period continues

until the actual physical damage caused by the compensable injury

has resolved or at least stabilized and nothing further in the way

of time or medical treatment offers a reasonable expectation of

improvement.  However, once this underlying physical damage has

resolved or permanently stabilized, the mere continuation of

symptoms or difficulties is not sufficient, alone, to extend to the

healing period.

This is a medical question that must be resolved on the basis

of the medical evidence presented.  The medical record shows that

the claimant was under active medical treatment to resolve or

stabilize her compensable neck injury through at least sometime in

December of 2005.  During this period the focus of the claimant’s

treatment had shifted to her right shoulder.  After her

electroneurological evaluation, on February 1, 2006, a radicular

cause of the claimant’s right upper extremity complaints was

eliminated, but her carpal tunnel injury to this extremity was

revealed.  At that time, her continued medical care was even more

directed toward her right shoulder and right wrist.  Such a brief

course of treatment, would not be unusual for the restriction of a

simple muscular strain.  
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The medical record demonstrates that the claimant was under

active medical treatment to repair the physical damage caused by

her employment to her right shoulder through May 18, 2006.  In his

report of that date, Dr. Jones notes that the claimant’s shoulder

was better, following the corrective surgery, but was not yet

entirely “well.”  The corrective surgery had been performed on

March 1, 2006.  Dr. Jones recommended further physical therapy to

rehabilitate the shoulder’s strength and function.  

In his deposition of May 18, 2006, Dr. Jones also expresses

the expert medical opinion that the claimant had not yet reached

maximum medical improvement (MMI) in regard to her compensable

shoulder injury and that he could not assess any percentage of

permanent physical impairment.  

Finally, the medical record shows that by May 11, 2006, the

claimant had experienced substantial resolution of her right carpal

tunnel complaints.  At that time, Dr. Jones released the claimant

to return to work without any limitations or restrictions on the

use of her right hand.  However, he did not release her from

treatment for this injury.  In his deposition, he opined that the

claimant had also not achieved MMI for her compensable right carpal

tunnel syndrome and that no percentage of impairment could

currently be determined.

After review of the medical evidence presented, it is my

opinion that the greater weight of this evidence shows that the

healing period for the claimant’s compensable neck strain continued

until some point in December of 2005.  The healing period for the
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compensable shoulder and right carpal tunnel syndrome continue

until some date yet to be determined after May 18, 2006.

Next, it becomes necessary to address the second component for

entitlement to temporary total disability benefits.  For her

compensable “unscheduled” shoulder injury the claimant must also

prove that she continued to be rendered disabled from regular

employment by this injury.   For her compensable “scheduled”

injury, in the form of right carpal tunnel syndrome, she need only

show that she has “not returned to work,” Ark. Code Ann. §11-9-

521(a).

As previously noted, on May 11, 2006, Dr. Jones released the

claimant to return to work without any physical restriction on the

use of her right hand.  However, this release only concerned the

effects of her right carpal tunnel syndrome.  He did not release

her to return to work without restriction in regard to her

compensable right shoulder injury.  In his deposition, Dr. Jones

testified that he had medically restricted her from engaging in any

employment due to her continued pain with her right shoulder,

coupled with the fact that she was still within the customary

recovery time for this type of injury and such complaints could

reasonably be expected.  There is no doubt that pain (even though

“subjective”) can be considered in determination of actual

“disability” or ability to maintain regular employment.  The

Appellate Courts have held that it would not be reasonable to

expect an injured worker to maintain regular employment while in

substantial pain.
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Clearly, Dr. Jones believed the claimant’s subjective

complaints and found them to be compatible with her injury and the

customary period necessary for recovery.  I, too, believe the

claimant to be a credible witness in this regard.  The claimant’s

expectation of obtaining or maintaining regular employment in the

open job market while in significant pain and under active medical

care would be non existent. I would also note that this respondent

has made no effort to accommodate the claimant’s limitations at any

point during this period. 

Therefore, I find that the claimant has proven by the greater

weight of the evidence that she also continued totally disabled

from regular employment by the effects of her compensable right

shoulder injury until some indefinite date after May 18, 2006.

In reaching my decision on the claimant’s actual “disability,”

I have given no consideration to her left upper extremity

difficulties.  Compensability of such difficulties was not raised

as an issue to be addressed in this proceeding by the parties and

I will not do so on my own motion.  This matter can be addressed,

if necessary, at some future date after both parties have been

given the opportunity to adequately address this issue.  I would

note, however, that it is immaterial to the current issues that the

claimant may be experiencing concurrent “disability” due to her

left upper extremity difficulties, which have not been held or

agreed to be compensable.  So long as the claimant has proven that

her compensable right shoulder injury has independently rendered

her totally disabled, she is entitled to temporary total disability
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benefits.

In summary, I find that the claimant has proven that she is

entitled to temporary total disability benefits from December 15,

2005, through a date yet to be determined, but no sooner than May

18, 2006.  Specifically, she has proven that during this period she

continued within her healing period from one or more of her

compensable injuries and was also rendered totally disabled as a

result of one or more of these injuries.

  FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates,  the relationship of employee-

employer-carrier existed between the parties.

3. On all relevant dates, the claimant earned wages

sufficient to entitle her to weekly compensation benefits

of $213.00 for total disability and $160.00 for permanent

partial disability.

4. The claimant has failed to prove by the greater weight of

the credible evidence that, on November 22, 2005, she

sustained “compensable injuries” to her neck, right

shoulder, and/or right upper extremity, as that term is

defined by Ark. Code Ann. §11-9-102(4)(A)(i).

Specifically, she has failed to prove that on November

22, 2005, or any other identifiable date, she sustained

physical injuries to her neck, right shoulder, and/or

right upper extremity that were caused by a specific
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incident and identifiable by time and place of

occurrence.  

5. The claimant has proven by the greater weight of the

evidence that she sustained a “compensable injury” to her

neck, as that term is defined by Ark. Code Ann. §11-9-

102(4)(A)(ii)(b).  Specifically, the claimant has proven

that, during her employment with this respondent, she

sustained a physical injury to her neck that is

established by medical evidence, supported by objective

findings, arose out of and occurred in the course of her

employment, caused internal physical harm to her body but

was not caused by a specific incident, and is not

identifiable by time and place of occurrence.

6. The claimant has proven by the greater weight of the

evidence that she sustained a “compensable injury” to her

right shoulder, as that term is defined by Ark. Code Ann.

§11-9-102(4)(A)(ii)(a).  Specifically, the claimant has

proven that, during her employment with this respondent,

she sustained a physical injury to her right shoulder

that is established by medical evidence, supported by

objective findings, arose out of and occurred in the

course of her employment, caused internal physical harm

to her body, was caused by rapid repetitive motion but

was not caused by a specific incident, and is not

identifiable by time and place of occurrence.
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7. The claimant has proven by the greater weight of the

evidence that she sustained a “compensable injury” to her

right upper extremity, as that term is defined by Ark.

Code Ann. §11-9-102(4)(A)(ii)(a).  Specifically, the

claimant has proven that during her employment with the

respondent, she sustained a physical injury to her right

upper extremity that is established by medical evidence,

supported by objective findings, arose out of and

occurred in the course of her employment, caused internal

physical harm to her body, was in the form of carpal

tunnel syndrome but was not caused by a specific

incident, and is not identifiable by time and place of

occurrence.

8. The claimant has proven by the greater weight of the

evidence that her compensable neck, right shoulder, and

right upper extremity injuries were the major cause (i.e.

more than 50% of the cause) of her need for medical

treatment for these conditions and the temporary total

disability these conditions produced.

9. The medical services rendered to the claimant for her

compensable neck, right shoulder, and right upper

extremity (right carpal tunnel syndrome) injuries by and

at the direction of the personnel at the Summit Medical

Center, Dr. Wendell Ross, Dr. Suh Niba, Dr. Robert

Thompson, Dr. William Griggs, and Dr. Greg Jones

represent “reasonably necessary  medical services,” under
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Ark. Code Ann. §11-9-508. Specifically, the evidence

shows that these medical services were necessitated by or

connected with the claimant’s compensable injuries and

had a reasonable expectation of accomplishing the

purposes for which the services were intended at the time

the services were rendered.  The respondents are liable

for the expense of these services, subject to the medical

fee schedule established by this Commission. 

10. The claimant was rendered temporarily totally disabled as

a result of the effects of one or more of her compensable

injuries, for the period beginning December 15, 2005 and

continuing through a date yet to be determined, but no

later than May 18, 2006.  Specifically, the claimant has

proven that during this period she continued within her

healing period from the effects of one or more of her

compensable injuries and was also rendered totally

disabled from performing regular gainful employment as a

result of the effects of one or more of these compensable

injuries. 

11. The respondents have controverted this claim in its

entirety.

12. A reasonable fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the controverted

temporary total disability benefits herein awarded.

ORDER

The respondents shall pay to the claimant temporary total
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disability benefits for the period beginning December 15, 2005, and

continuing until a date yet to be determined, but no later than May

18, 2006.

The respondents shall be liable for the expense incurred by

the claimant as a result of reasonably necessary medical services

rendered her for her compensable injuries by and at the direction

of the personnel at the Summit Medical Center, Dr. Wendell Ross,

Dr. Suh Niba, Dr. Robert Thompson, Dr. William Griggs, and Dr. Greg

Jones.  Such liability shall be subject to the medical fee schedule

established by this Commission.  

The respondents shall pay the claimant's attorney for the

maximum statutory attorney's fee on the temporary total disability

benefits herein awarded.  One-half of this fee is the obligation of

the respondents in addition to such benefits.  The remaining one-

half of this fee is to be withheld by the respondents from such

benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       


