
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F507250

ROY DUNN, Employee  CLAIMANT

SUPERIOR INDUSTRIES, Employer  RESPONDENT

CROCKETT ADJUSTMENT, Carrier RESPONDENT

OPINION FILED JUNE 2, 2006

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by LAURA MCKINNON, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On May 3, 2006, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on August 31, 2005, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer existed on February 9, 2005.

3.   The respondent controverts this claim in its entirety.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $495.00 which would entitle him to compensation at the rates of

$330.00 for temporary total disability benefits and $248.00 for permanent partial disability

benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.    Compensability of injury to cervical spine and right shoulder on or about

February 9, 2005.

2.   Medical.

3.   Temporary total disability benefits from February 28, 2005 through a date yet

to be determined.

4.   Attorney fee.  

The claimant contends that he sustained a compensable cervical/spine injury arising

out of and in the course of employment with the respondent on or about February 9, 2005.

Claimant contends that he is entitled to medical, temporary total disability, and an attorney

fee. 

The respondents contend the claimant did not sustain an injury arising out of and

in the course of his employment as defined by the Arkansas Workers’ Compensation Act.

This defense includes, but is not limited to, the allegation that the claimant does not have

measurable and objective findings to support the definition of an injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 31, 2005, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of $495.00

which would entitle him to compensation at the rate of $330.00 for temporary total disability

benefits and $248.00 for permanent partial disability benefits is also hereby accepted as
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fact.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his cervical spine and right shoulder on or about February

9, 2005.

FACTUAL BACKGROUND

The claimant is a 37-year-old high school graduate who has worked for the

respondent for more than two years.   Claimant was hired by the respondent as a material

handler and this job required claimant to hang and palletize wheels which weighed

anywhere from 17 to 32 pounds.   Claimant’s job responsibilities required him to place

wheels on two rows of racks - - one row at the waistline level and the second at

approximately eye level.   

Claimant testified that on February 9, 2005 he was hanging wheels on the racks and

as he turned to get more wheels he heard a wheel falling and as he turned the wheel

struck him in the left shoulder.   According to claimant this wheel knocked him off balance

and as he was falling he was forced to brace himself with the conveyor belt to keep himself

from falling and jarred his neck.   

Claimant testified that he reported this incident immediately to his supervisor, David

Helm, and completed an accident report.   Claimant attempted to return to work and when

the pain did not go away claimant was sent by the respondent to Dr. Berestnev for medical

treatment.   Dr. Berestnev’s office notes of February 9, 2005 indicate that claimant was

complaining of left shoulder pain.   Dr. Berestnev also observed superficial bruising of the

claimant’s left shoulder and diagnosed claimant’s condition as a left shoulder bruise.   Dr.

Berestnev applied ice, prescribed medication, gave claimant some exercises, and

instructed him to avoid lifting more than 10 pounds or working about the shoulders.  

Claimant returned to work for respondent and sought additional medical treatment
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from Dr. Berestnev on February 16, 2005.   At the time of this visit claimant was also

complaining of pain in his neck and right shoulder.   Claimant testified that his neck pain

had begun the day after his accident.   At the time of his visit on February 16 Dr. Berestnev

again prescribed claimant medication, work restrictions, and some physical therapy.

Claimant continued to treat with Dr. Berestnev for his left shoulder injury.   On March 2,

2005 Dr. Berestnev released claimant from his care with respect to the left shoulder injury

and indicated that claimant could return to full duties.   Dr. Berestnev indicated that he did

not believe that the pain in claimant’s neck and right shoulder were related to the left

shoulder bruise.

Subsequent to March 2, 2005 claimant did not appear for his physical therapy

appointments on March 3 and March 4.  Claimant did however seek medical treatment on

his own from Dr. Joel Jones on March 8, 2005, with a complaint of neck and right shoulder

pain.   Dr. Jones gave claimant an injection, prescribed medication, and took claimant off

work.   Dr. Jones eventually referred claimant to Dr. Kaler, an orthopaedist, who ordered

an MRI of the claimant’s cervical spine.   The MRI scan revealed a disc herniation at the

C5-6 level.   Since the time of this diagnosis claimant has been evaluated and treated by

Dr. Foster, Dr. Raben, and Dr. Luo.   

The respondent has accepted as compensable the injury to claimant’s left shoulder

and has paid for medical treatment relating to the claimant’s left shoulder.   However,

respondent has not accepted liability for an injury to claimant’s neck or right shoulder.   As

a result, claimant has filed this claim contending that he suffered a compensable injury to

his right shoulder and neck at the time of the injury on February 9, 2005.   He seeks

payment of medical benefits as well as temporary total disability benefits beginning

February 28, 2005 and continuing through a date yet to be determined.

ADJUDICATION
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Claimant contends that he suffered a compensable injury to his neck and right

shoulder while working for respondent on February 9, 2005 when he was forced to brace

himself against a conveyor to keep from falling after he was struck in the left shoulder by

a falling wheel.  Claimant’s claim is for an injury caused by a specific incident identifiable

by time and place of occurrence.   The Commission has stated in Henry Weaver v.

Precision Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that

pursuant to Act 796 of 1993, the following must be shown in order to establish the

compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his neck or right

shoulder as a result of the incident on February 9, 2005.   

According to claimant’s testimony the injury to his neck and right shoulder occurred

when he was knocked off balance by the falling wheel and was forced to brace himself with

the conveyor belt to keep from falling.   According to claimant’s testimony this resulted in

the jarring of his neck.   Perhaps the most important evidence presented in this case is the

testimony of Orlando Viveros, an eyewitness to the accident.    Viveros has worked for the

respondent for four years and worked as a material handler performing the same job as
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the claimant in February 2005.   Viveros testified that he was five feet away and facing

claimant at the time of the accident on February 9.   Viveros testified that he saw the wheel

fall and strike claimant in the shoulder area of the left arm.   Importantly, Viveros testified

that claimant did not get knocked to the ground or to the conveyor itself.   Viveros testified

that he did not recall seeing the claimant get knocked over in any way when he was struck

by the wheel.

Q. Again, when it hit him there is a question of did you see
him move or how much.  Did you see him have to grab onto
the conveyor belt?

A. Not that I recall.

Q. Did you see him get knocked over or knocked off in any
way?

A. No.

Claimant sought medical treatment from Dr. Berestnev the day of his accident.  Dr.

Berestnev’s report admittedly does not contain a history of any complaints of neck or right

shoulder pain.   According to claimant’s testimony he did not develop neck pain until the

day after his accident.

The first medical report containing any complaints of neck or right shoulder pain is

Dr. Berestnev’s medical report of February 16, 2005, one week after the accident.  Dr.

Berestnev’s notes at that time indicate that claimant was also complaining of pain in his

neck and across his upper back, including his right shoulder.   However, Dr. Berestnev’s

medical report does not contain a history of the neck pain having occurred as a result of

claimant having to brace himself at the time of the accident on February 9, 2005.   Dr.

Berestnev’s medical report contains a history indicating that claimant attributed his right

shoulder pain to using his right hand only to perform work:   “He states that he was using

his right hand only to do his work and he developed pain in his right shoulder as well.”

In order to prove compensability of a specific injury identifiable by time and place
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of occurrence, claimant has the burden of proving by a preponderance of the evidence that

his injury arose out of and in the course of his employment with the respondent.   Here,

claimant attributes his neck pain to the fact that he had to brace himself against the

conveyor to keep from falling after he was struck in the left shoulder by a falling wheel. 

However, testimony from an eyewitness of this incident, Orlando Viveros, does not

corroborate claimant’s testimony.   According to Viveros the claimant did not get knocked

to the conveyor and he did not get knocked over in any way.   In addition, by claimant’s

own admission, his neck pain did not develop until the day after this incident.   A history of

neck pain is not noted in the medical reports until February 16, 2005, one week after the

accident.  Furthermore, the medical report at that time does not contain a history of neck

and shoulder pain caused by claimant bracing himself against the conveyor belt.  The only

history of injury relating to the neck and right shoulder at that time is a history of claimant

attributing the pain in his right shoulder to his performance of work using only his right

hand.   Based upon the foregoing evidence, I simply find that claimant has failed to meet

his burden of proving by a preponderance of the evidence that he suffered a compensable

injury to his neck and right shoulder as a result of the accident on February 9, 2005.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his neck and right shoulder while employed by respondent on or

about February 9, 2005.   Therefore, his claim for compensation benefits is hereby denied

and dismissed.

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


