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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Harrison, Boone County, Arkansas.

The claimant was represented by HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

The respondents were represented by HONORABLE JAMES D.
SPROTT, Attorney at Law, Harrison, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 2, 2006 in Harrison, Arkansas.  A prehearing order

was entered in this case on July 19, 2005.  A copy of this

prehearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of this prehearing order was

made Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties and are hereby accepted:

1. The employee-employer-carrier relationship existed

on November 18, 2004 and at all relevant times.
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2. The respondents controvert this claim in its

entirety.

3. The parties stipulate that the claimant’s average

weekly wage was $329.00 per week.

4. The parties stipulate that the date of the

accident report log entry contained on page 2 of

Claimant’s Exhibit 2 is November 18, 2004.

5. The parties stipulate that the claimant’s absences

from work which caused her employment termination

on or about January 5, 2005 are not related to

problems associated with the alleged thumb injury

at issue in this claim.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited during the

course of the hearing to the following:

1. Whether the claimant sustained a compensable

specific incident injury on November 18, 2004.

2. Whether claimant is entitled to medical benefits.

3. Whether claimant is entitled to temporary total

disability benefits.

4. Whether claimant is entitled to an attorney’s fee.

The record consists of the February 2, 2006 hearing

transcript and the exhibits contained therein.  In addition,
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I have “blue-backed” to designate as part of the record Ms.

Lilly Roberts’ February 16, 2006 letter to Attorney Evelyn

Brooks explaining her qualifications as an advanced practice

nurse in the State of Arkansas.  

DISCUSSION

1. Evidentiary Objection

At the hearing, the claimant’s attorney questioned the

admissibility of a Form AR-N signed by the claimant.  The

statute barring admissibility of some Commission forms is

Ark. Code Ann. § 11-9-529.  The Form N at issue in this case

is a form signed by the claimant.  It is not a form that the

employer is required to send to the Arkansas Workers’

Compensation Commission, and it is therefore not a form

which was promulgated pursuant to Ark. Code Ann. § 11-9-529. 

Therefore, I find that the proffered Form AR-N should not be

excluded from the record in the present case.

2. Compensability of Alleged Thumb Injury

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which
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required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present case, the testimony of the claimant, the

testimony of her supervisor, Danny Nichols, an October 18,

2004 accident report log entry, and the claimant’s medical

records, all persuade me that the claimant experienced a

specific incident on November 18, 2004 when the glove on her

right hand became entangled in a moving drill bit.  There is

no dispute that the claimant reported the trauma (caused by

twisting) to her supervisor who recorded the incident in the

accident report log.  The alleged injury is also therefore

identifiable by time and place of occurrence.

The claimant has also established by a preponderance of

the evidence that she in fact sustained a thumb injury in

that incident which caused internal harm to her body, which

ultimately required medical services and resulted in

disability.
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As an initial matter, I note that the respondents’

attorney at the hearing seemed to imply that the claimant

was not credible about sustaining a significant thumb injury

because she did not use her available group insurance to

seek medical attention before she was terminated.  The

claimant testified that she did not use group health

insurance to obtain medical treatment, and that she withdrew

an application for unemployment benefits after her

termination by the respondents, because she knew that her

thumb injury was work related.  I note that the Full

Commission has previously indicated that a similar course of

action bolsters a claimant’s credibility, not diminishes

that credibility.  See generally Roger Massengale v. Pace

Industries, Inc., Full Workers’ Compensation Commission,

Opinion filed August 25, 2005 (F400996).

In concluding that the thumb problems for which the

claimant sought medical treatment on January 21, 2005 and on

March 2, 2005, are causally related to an injury that

occurred on November 18, 2004, I am persuaded by the

claimant’s testimony regarding her persistent symptoms

during the interim, by Mr. Nichols’ acknowledgment that the

claimant advised him on three occasions that she was

experiencing ongoing thumb problems, and by the lack of
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evidence that the claimant experienced any preexisting thumb

problems before November 18, 2004, and by the lack of any

evidence indicating that she ever experienced any thumb

injury either away from work or after she was terminated on

or about January 5, 2005.

I also find that the claimant’s compensable thumb

injury is established by medical evidence.  In this regard,

I note that the claimant was diagnosed with tendonitis and

given a thumb splint when seen at the emergency room on

January 21, 2005.  I note that the tendonitis was also

diagnosed as “post traumatic”.  Based on her examination on

March 2, 2005, APN Lilly Roberts assessed a thumb injury

with decreased mobility of the first joint with probable

ligament involvement.  Ms. Roberts recommended evaluation by

an orthopedic specialist, Dr. Charles Varela, which the

claimant was unable to afford while unemployed and which the

respondents refused to pay for.

Finally, I note that a right thumb injury is supported

by objective medical findings including, but not limited to,

APN Lilly Roberts’ observation of “some minimal puffiness”

of the first joint of the claimant’s right thumb, decreased

mobility on passive range of motion (which the Arkansas

Courts have specifically found to be an objective medical
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finding), and an x-ray abnormality which APN Lilly Roberts

indicated in her report was calcification on the under

aspect of the thumb and the first joint possibly related to

a tendon avulsion.  I note that A.P.N. is an advanced

nursing title recognized by the State of Arkansas through

licensing.  See Ark. Code Ann. § 17-87-101 et seq.  I find

that Ms. Roberts therefore possesses the necessary

professional expertise to render valid medical findings

regarding the presence or absence of puffiness, regarding

passive range of joint motion testing, and regarding

calcification interpreted from x-ray testing.

3. Liability For Medical Treatment  

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury. Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission. Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924
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S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

After reviewing the medical documentation in light of

the claimant’s testimony, I find that the medical treatment

provided at the Baxter Regional Medical Center on January

21, 2005 and at the Boston Mountain Rural Health Clinic on

March 2, 2005 was all reasonably necessary for, and causally

related to, diagnosis and treatment of the claimant’s

compensable persistent right thumb injury.  I find that

additional medical treatment, including but not limited to

treatment provided by an orthopedic specialist, is also

reasonably necessary to determine any treatment options

which will diminish Ms. Crouch’s symptoms and loss of

passive range of motion in her first thumb joint.

4. Temporary Total Disability

The claimant’s work related injury at issue is a right

thumb injury; therefore, the claimant’s injury is considered

a scheduled injury.  See Ark. Code Ann. §11-9-521(a).  For a

scheduled injury, a claimant is entitled to temporary total

disability benefits until her healing period ends or until

she returns to work, whichever occurs first. Wheeler

Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d

822 (2002).  The healing period continues until the injured
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employee is as far restored as the permanent character of

the injury will permit.  The healing period ends once the

underlying condition has become stable and when nothing

further in the way of medical treatment will improve the

permanent character of the injury.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The

persistence of pain is not sufficient, by itself, to extend

the healing period provided that the underlying condition

has stabilized.  Id.

In the present case, the claimant has to date been

unable to receive the orthopedic referral necessary to

evaluate and thoroughly treat her right thumb injury.  I

therefore find that the claimant remained within the healing

period for her right thumb injury at the time of the hearing

held on February 2, 2006.  

I also find that the claimant is entitled to temporary

total disability compensation from the date of her

termination by the respondents on January 5, 2005 until she

returned to work for a new employer on or about September 1,

2005.  The reasoning of the Arkansas Court of Appeals in

Farmers Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d

899(2002) appears to be relevant to the “return to work”

circumstances presented in the present case.  In this
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regard, while one might argue that Ms. Crouch “returned to

work” when she continued to work for the respondents between

November 18, 2004 and January 5, 2005, I note that in Biles

the claimant (1) kept working after his injury, (2)

continued to work for six months until he was terminated by

his employer for alleged misconduct, and (3) was fully

performing his job prior to termination.  Notwithstanding

claimant’s continued work in Biles, the Court of Appeals

reasoned for purposes of a temporary total disability award

that:

In light of the legislative purpose, it would
be ludicrous to assume that the legislature sought
to penalize workers who sustain scheduled
injuries, or to deter such workers from making a
good-faith effort to return to the work force
following such an injury.  Section 11-9-521(a)'s
brief reference to temporary disability benefits
merely establishes the right of a worker who has
sustained a scheduled injury to such benefits, and
was clearly not intended to bar additional
temporary total disability benefits following an
unsuccessful attempt to return to the workforce.
See Roberson v. Waste Management, 58 Ark. App. 11,
944 S.W.2d 858 (1997).

"Return to work" is not defined by the Act,
and we think it would be a gross perversion of the
purpose of the Workers' Compensation Act to hold
that appellee "returned to work" pursuant to §
11-9-521(a) by continuing to report to work
following his injury.  In our view, appellee never
left work. Appellee could not leave work - without
being terminated for absenteeism - until he had
been evaluated by a physician and given an
off-work slip. Appellee requested medical care and
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evaluation, but appellant refused to provide it. 
No reasonable construction of the term "return to
work" would permit an employer to coerce an
injured worker to abandon his claim to temporary
disability benefits by denying him reasonable and
necessary medical treatment for an admittedly
compensable injury. [footnote omitted]

Likewise in the present case, since the claimant never

left work immediately following the November 18, 2004 injury

until her termination in January of 2005, I find that this

period of employment was not a “return to work” within the

meaning of Ark. Code Ann. § 11-9-521(a) pursuant to the

Court’s reasoning in Biles, supra.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer-carrier relationship existed

on November 18, 2004 and at all relevant times.

2. The respondents controvert this claim in its

entirety.  

3. The parties stipulate that the claimant’s average

weekly wage was $329.00 per week.

4. The parties stipulate that the date of the

accident report log entry contained on page 2 of Claimant’s

Exhibit 2 is November 18, 2004.

5. The parties stipulate that the claimant’s absences
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from work which caused her employment termination on or

about January 5, 2005 are not related to problems associated

with the alleged thumb injury at issue in this claim.

6. The claimant proved by a preponderance of the

evidence that she sustained a compensable right thumb injury

on November 18, 2005 which was caused by a specific incident

and is identifiable by time and place of occurrence.

7. The claimant proved by a preponderance of the

evidence that the medical treatment that she has received to

date for her right thumb injury was reasonably necessary for

that injury, and the claimant has established that

additional medical treatment, including but not limited to,

an evaluation by an orthopedic specialist, is also

reasonably necessary for treatment of that injury.

8. The claimant proved by a preponderance of the

evidence that she is entitled to a period of temporary total

disability benefits from January 5, 2005 until September 1,

2005.  

AWARD

The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein.  All

accrued sums shall be paid in a lump sum without discount

and this award shall earn interest at the legal rate until
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paid, pursuant to A.C.A. §11-9-809, and Couch v. First State

Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998); reversed on other

grounds 336 Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


