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STATEMENT OF THE CASE

A hearing was held on September 21, 2006, in Fort Smith,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on January 31,

2006.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On September 6, 2005, the relationship of employee-

employer-carrier existed between the parties.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Compensability of the claimant’s low back injury on

September 6, 2005.

2. Related medical.

3. Temporary total disability from September 7, 2005, to a

date to be determined.

4. Compensation rate for the claimant.

5. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

his compensation rates should be $247/$185 per week.  He contends

that he was a full time employee and that his compensation rate

should be based on a forty-hour week.  The claimant contends that

he is entitled to temporary total disability benefits from when

they were terminated on or about November 2, 2005, until a date yet

to be determined and reasonably necessary medical treatment.  The

claimant contends that his attorney is entitled to an attorney’s

fee.

   In regard to the foregoing issues the respondents contend that

the claimant’s claim is barred by the Shipper’s defense.  Claimant

was assigned a permanent 25-pound lifting restriction by Dr.

Blankenship on August 23, 1996.  Claimant applied for positions

with respondent employer requiring lifting in excess of 25 pounds,

and he indicated he had no prior back injuries and no lifting

restrictions.  Claimant was injured lifting a steel ramp which

weighed approximately 125 pounds.  Additionally, respondents

contend claimant’s medical records do not contain any objective

findings that were not present in the diagnostic studies performed
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on June 8, 1998, and September 22, 1998.  Based upon the attached

wage information, respondents contend claimant’s average weekly

wage is $356 a week.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted medical records marked Claimant’s

Exhibit No. 1, a letter from the respondent to Dr. Sprinkle marked

Claimant’s Exhibit No. 2, the deposition of Jeff Nelson marked

Claimant’s Exhibit No. 3, the deposition of Jeff Smith marked

Claimant’s Exhibit No. 4, the deposition of Dr. Blankenship marked

Claimant’s Exhibit No. 5 and the medical reports of Dr. Kelly Danks

marked Claimant’s Exhibit No. 6.  The respondents submitted medical

records marked Respondents’ Exhibit No. 1 and non medical exhibits

marked Respondents’ Exhibit No. 2.  All these exhibits were

admitted without objection.

 DISCUSSION

The claimant testified that he began working for the

respondent on April 16, 2004.  The claimant testified that prior to

going to work he called the respondent for work and was initially

told that there was nothing available but to contact them in a

couple of days.  The claimant testified that he called back and

talked to Bill Woods and learned that there were some openings in

the wood truss division on the night crew.  The claimant testified

that on April 16 he went in and talked to John, the day shift

supervisor.  The claimant testified that John told him that he

could start the following Monday and was told to go fill out his
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application and watch the safety films.  The claimant testified

that he went to the main office to fill out his application forms

and again indicated that John, the day supervisor, had already

hired him and told him to report to work on Monday before he filled

out his application.

The claimant testified that after he filled out his

application he watched the safety films and took the application

back to the receptionist who told him to come back Monday night to

start working.  The claimant testified that he watched the safety

films before he gave the application to the receptionist.  The

claimant testified that the receptionist took the application from

him and told him to report to work Monday evening.  The claimant

testified that he did not talk to anyone else in management in a

supervisory capacity with the respondent before he actually started

work on Monday.

The claimant testified that he worked in wood truss for

approximately one month and then was transferred to the

construction yard.  The claimant testified that his job on the

construction yard was driving a forklift, gathering lumber, sheet

iron and loading trucks.  The claimant stated that Jeff Smith was

is direct supervisor but that Kenny Reed is the boss over the

construction yard.  The claimant agreed that Jeff Smith was his day

to day tell him what to do man.

The claimant testified that on September 6, 2005, he was

lifting some ramps to get them onto the forks of his forklift.  The

claimant testified that when he squatted down to get the ramp,
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picked up one end and went to swing it over onto the fork he felt

severe pain go down his right hip and into his back.  The claimant

testified that he reported his injury to Kenny Reed and Mr. Reed

asked him if he was ok and that he told Mr. Reed that he thought so

and was going to finish out his day which he did.  The claimant

testified that the next day he received medical treatment at the

Physician’s Clinic in Stillwell, Oklahoma, and was eventually

referred to Dr. James Blankenship.  The claimant was asked if he

had ever been seen by Dr. Sprinkle and the claimant responded,

“No.”  

The claimant testified that in 1996 he had surgery on his back

and that again in 1998 surgery was recommended for his back but he

opted not to have that done.  The claimant testified that his 1996

and 1998 problems were in his back and left leg and hip.  The

claimant agreed that his prior back problems involved his left side

and that his current back problems involve his right side.  The

claimant testified that Dr. Blankenship treated him for his 1996

surgery and he saw Dr. Knox in 1998 in regard to his symptoms at

that time.  The claimant agreed that initially Dr. Blankenship

released him with a twenty-five-pound lifting restriction but

sometimes later a neurosurgeon Dr. Danks gave him a full release.

The claimant agreed that by the time he applied for work with the

respondent he had been fully released by Dr. Danks.

The claimant testified that on his employment application for

the respondent he had indicated that he did not have any prior back

problems.  The claimant testified that at the time he filled out
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the application he was not under any permanent restrictions by any

doctor as to his back.  The claimant testified that between 1999

and 2004 he had worked for Tyson loading hogs.  The claimant

testified that basically he was fighting hogs to get them loaded

onto a truck, noting that these animals would weigh three hundred

pounds.

The claimant testified that he was a full time employee for

the respondent working normally a forty-hour week.  The claimant

agreed that there were some weeks that he did not work forty hours

but other times he worked overtime.  The claimant testified that he

is not currently employed and is still under active medical

treatment noting that since September 2005 he has been unable to

work at a regular job.

On cross examination, the claimant agreed that his 1996 back

injury was due to lifting which resulted in surgery at the L5-S1

level.  The claimant also agreed that following this incident he

applied for social security and was also given a 10 percent

impairment rating.  The claimant testified that he settled this

1996 claim by joint petition.  The claimant agreed that his 1998

injury was also due to lifting and that he suffered an injury at

the same spot on his spine as his 1996 injury.  The claimant agreed

that he had surgery scheduled two times for his back in 1998 and

1999 but each time these surgeries were cancelled.  The claimant

testified that after March or April 1999 he terminated treatment

for his back with Dr. Knox.  The claimant testified that he settled

this claim by joint petition as well.  The claimant testified that
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from the time he last saw Dr. Knox in 1999 and his injury in

September 2005 while working for the respondent, he has not

received any medical treatment for his back except for one visit in

May 2004 when it was thought that he had a virus.  The claimant

agreed that the May 2004 visit to the ER for his back occurred

after he began working for the respondent.  The claimant agreed

that his accident in September 2005 did not involve a pop but

rather just an onset of pain.  The claimant testified that the

ramps which he was lifting weighed approximately 250 pounds and

that the part that he was lifting was about 125 pounds.  The

claimant testified that he was bending over and crouching down to

pick up these ramps.  The claimant testified that when he reported

this accident to Kenny Reed he did not tell him anything about a

pre-existing back problem.  The claimant agreed that before he went

to work in the construction yard he was fully aware of what his job

duties would be.  The claimant stated, “I had a full work release

and I was doing fine.”  The claimant again agreed that he had

filled out the job application with the respondent incorrectly and

did not give any explanation as to any pre-existing back injuries

or surgeries.  The claimant testified that if Dr. Vincent Runnels

report reflects that he was complaining about right leg and right

hip pain, the doctor would be incorrect.  The claimant testified

that he has never been examined by Dr. Danks and it was his

understanding that Dr. Danks reviewed Dr. Knox’s reports and at

that time gave the claimant a full release with no restrictions.

The claimant agreed that since his injury in September 2005 he has
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never been back to the respondent’s business to talk to his

supervisors.  The claimant agreed that after his workers’

compensation benefits were terminated in November 2005 he applied

for unemployment benefits in order to support his family. 

On redirect examination, the claimant testified that he told

Jeff Smith and Jeff Nelson about his prior back problems.  The

claimant testified that they were sitting around talking, getting

to know one another and one of the gentlemen said he had a sore

back and that was how the subject came up.  The claimant testified

that he was not complaining about his back at that time.  The

claimant testified that the main symptoms which he was experiencing

in 1998 and 1996 were to his left leg and hip and that the main

symptoms which he is experiencing since his September 2005 event is

pain in his right leg and hip.  

Kenneth Reed testified that he worked as a supervisor for the

respondent in transportation and purchasing.  Mr. Reed testified

that he was one of the claimant’s supervisors and was his

supervisor when the claimant was hired in April 2004.  Mr. Reed

indicated that he does not personally handle the paperwork for a

job applicant but does review the application to see if the

possible employee might have special skills or to see where they

have worked in the past.  Mr. Reed testified that human resources

reviews the applications.  This witness was asked to explain what

the job duties were for a person working in his department and Mr.

Reed responded, “We gather lumber, nails, cartons of nails, posts,

strap loads everything.  I mean we’re moving pieces around.”  This
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witness estimated that a box of nails would weigh about fifty

pounds and lumber can range anywhere from five to sixty pounds

depending on the type of lumber.  Mr. Reed testified that these

products were being loaded onto a pallet and then onto the forks of

a forklift.  Mr. Reed agreed that based on the type of work and the

amount of lifting required on the job it would concern him if he

knew a person who had a preexisting back problem was working in the

yard.  Mr. Reed indicated that if he had known the claimant had two

preexisting back injuries and had undergone back surgery he would

not have had him out working in the yard lifting and loading.  Mr.

Reed testified that Jeff Smith works as a team leader for the

respondent but is not a supervisor nor does he have an office or

have any administrative duties.  Mr. Reed was asked if Jeff Smith

was someone a person would report a work related injury to and Mr.

Reed responded, “I wouldn’t think so.”  This witness testified that

Mr. Smith does not have the capacity to hire or fire employees.

Mr. Reed testified that in September 2005 the claimant did report

to him an injury.  Mr. Reed testified that he has had no contact

with the claimant since that date.  Mr. Reed testified that he

found out about the claimant’s pre-existing back injuries about two

months prior to this hearing.

On cross examination, Mr. Reed testified that if he was shown

a report that indicated a person could work with no restrictions,

he would hire them.  Mr. Reed testified that Jeff Smith is a team

leader which means that he makes the decision as to how the loads

are to be loaded and if substitutions need to be made, what those
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substitutions should be.  Mr. Reed agreed that Mr. Smith has the

authority to direct the other employees how to do their jobs.

On redirect examination, Mr. Reed testified that Jeff Smith in

his role with the respondent does not have the power or authority

to take any kind of disciplinary action against any of the other

employees.  Mr. Reed testified that Mr. Smith’s position is based

on the length of time he has worked for the respondent and his

experience.  Mr. Reed testified that Mr. Smith worked right along

side the claimant.  Mr. Reed indicated that with the exception of

some office jobs, the respondent had no jobs that would be suitable

for someone with pre-existing back problems.

Larry David Stubbs testified that he was the general counsel

and director of human resources for the respondent and had been in

that position since April 2001.  Mr. Stubbs testified that he was

acquainted with the claimant and was in charge of human resources

when the claimant was hired in April 2004.  Mr. Stubbs testified

that John Payne was the manager of the truss division for the

respondent.  Mr. Stubbs testified that Mr. Payne does not have the

authority to hire employees.  Mr. Stubbs testified that Mr. Payne

would let human resources know of a need or an opening that needed

to be filled, they would then screen the applicants and send him

the applicants to look over and if he thought the applicant matched

up with the need, he could recommend that that person come back to

the office and go through the application process and hiring

process.  Mr. Stubbs testified that ultimately human resources

makes the call whether to hire or fire.  Mr. Stubbs testified that
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the receptionist is the first person that a possible applicant

would see when they would come in and it is her duty to hand them

a clip board with an application and at that point she is through

with the process.  Mr. Stubbs testified that throughout the

application process if on the medical part of the questionnaire any

of the answers are marked yes, that application would be routed for

his inspection.  Mr. Stubbs testified that he would not have felt

comfortable putting the claimant to work in the yard if he had

known about his two pre-existing back injuries.  Mr. Stubbs was

asked if Jeff Smith had the authority to hire and fire and Mr.

Stubbs responded, “No, he certainly does not.”  This witness

further indicated that Mr. Smith does not have anything to do with

the application process.  Mr. Stubbs testified that Jeff Smith is

not in the chain of command as to whom an injured employee would

report an accident.  Mr. Stubbs testified that he has not been in

contact with the claimant since he left the company in September

2005.  This witness testified that in early December it was noted

that the claimant had been off for an extended period of time and

that they did not have a doctor’s excuse from him that he could or

could not return to work so on December 9, 2005, there was a

determination made that he had quit because he was a no show for

three months and he was terminated.  Mr. Stubbs testified that if

the claimant had answered the application correctly he would have

had an interview with the claimant as to his back condition and

would have required that the claimant get information from his
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physician as to whether he could or could not do the work or what

his restrictions were.  

On cross examination, Mr. Stubbs testified that if the

claimant had answered the questionnaire truthfully that was not an

automatic disqualification from employment but it was a red flag

because the respondent would not want to place someone in a

position of peril.  Mr. Stubbs testified that he did not know if

John Payne had actually told the claimant that he was hired, all he

knew was that John Payne does not have the authority to hire

personnel.  Mr. Stubbs testified that three people are authorized

to hire for the respondent and they are himself, Janis Langrell and

Shawna Cunningham.  This witness testified that if John Payne sent

someone down to the receptionist to fill out an application they

would consider it as John recommending that person to be hired.

Mr. Stubbs agreed that if the claimant had gone into the

respondent’s business and indicated he was looking for work and Mr.

John Payne came forward and started visiting with him and said you

are hired, go down and fill out the paperwork it would be assumed

that he had the authority to do so.  Mr. Stubbs testified that the

number of times that he has visited with the claimant on a variety

of matters he did not give the appearance of having back problems.

Mr. Stubbs testified that he does not have a specific recollection

but the policy of the respondent’s business is that the supervisors

are keyed to where if an injury occurs human resources should be

aware of it that day.  
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On redirect examination, Mr. Stubbs testified that there was

nothing in the claimant’s application about any kind of pre-

existing problem that would have red flagged him.  Mr. Stubbs

testified that during the respondent’s hiring process until the

paperwork is done the hiring is not complete.  Mr. Stubbs testified

that no one has access to the employment packets except for the

three people in human resources and the packets are not given out

to perspective hirees unless one of them gives the packet to them.

This witness testified that if a packet is given out they do not

leave the building unless it has been returned.  Mr. Stubbs was

asked if the claimant was to start to work on a Monday and he had

filled out his paperwork on Friday would it be possible in that

situation where his application would be completed and no one in HR

have looked at it and Mr. Stubbs responded, “That cannot occur.”

Mr. Stubbs indicated that the claimant could not even get on the

payroll and start accruing hours if he had not completed his

paperwork and been entered into the system.  Mr. Stubbs was asked

if he had known that the claimant had a twenty-five-pound permanent

lifting restriction would he have been able to hire him in the

yard?  Mr. Stubbs responded, “No.”  This witness continued to

report that there was no way to have accommodated the claimant’s

restrictions due to the hundreds and hundreds of the different

items that have to be loaded on a weekly basis.  Mr. Stubbs

testified that he was not saying there was not a position somewhere

in the company that the claimant could have worked if there was a

position available.  Mr. Stubbs testified that if he had found out
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at any time along the way about the claimant’s previous injury, he

would have pulled the claimant’s medical where he had answered no

and he would have terminated the claimant immediately for making a

false statement on the application.

Mr. Stubbs testified that the claimant might have had a

conditional offer of employment from John Payne after their

conversation but until the paperwork was done and it was determined

that the claimant qualified, he was not hired.  Mr. stubbs again

stated that Mr. Payne does not have the authority to hire and he

further stated that he was not privileged to the conversation

between Mr. Payne and the claimant.

  The medical records set forth that the claimant was seen on

September 7 by Dr. Wojciech L. Dulowski where it is reported that

the claimant is complaining of back pain radiating to his right

lower extremities.  Upon examination, the claimant has decreased

lumbar lordosis with spasm of para vertebral muscles on the right

side.  The claimant was assessed with having low back pain,

diskectomy at L5-S1 with decreased lumbar lordosis.  An x-ray of

the claimant’s lumbar spine made on September 7, 2005, revealed

degenerative disc disease with Grade 1 spondylolisthesis of L5 on

S1.  Dr. Dulowski writes on September 12, 2005, that the claimant

has complaints of pain and numbness of his right lower extremities

and upon examination he was found to be more tender over the lumbar

spine and that his right ankle and knee jerk seems a little

decreased.  The doctor notes that the claimant had surgery by Dr.

Blankenship in 1996 and that Dr. Dulowski has arranged an MRI and
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prescribed medications as well as given him trigger point

injections in his back.  The claimant underwent an MRI of his

lumbar spine on September 21.  This test revealed left

hemillaminotomy at L5-S1 and in addition there is a Grade 1

spondylolisthesis with underlying degenerative disc disease and end

plate changes.  The examiner notes some facet arthropathy

bilaterally resulting in later recess stenosis and a mid line and

left sided soft tissue signal intensity.  Dr. Michael Mores who

read the MRI writes that this is essentially unchanged since the

prior study in 1998 and notes that intra venous contrast was not

given because the claimant had an adverse reaction in the past.  ON

October 5, 2005, Dr. James Blankenship reviewed the claimant’s AP

and lateral neutral films that showed marked disc space settling at

L5/S1 with a Grade 1 spondylothesis.  Dr. Blankenship writes that

the claimant does have slight exacerbation of 1-2 mm inflection,

but this does not significantly reduce in extension.  Dr.

Blankenship writes that the previous left sided hemolaminectomy

defect is noted at the L5/S1 level and there are no significant

disc space changes noted at the level above.  Dr. Blankenship

writes on October 5, 2005, that he treated the claimant ten years

ago for left lower extremity pain and performed a microdiskectomy

at that time.  Dr. Blankenship notes that the claimant hurt his

back again in 1998 and was scheduled for a spinal fusion which was

not carried through.  Dr. Blankenship notes that for the past seven

years the claimant has actually done quite well and has not had any

significant lower back or any leg pain to speak of.  Dr.
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Blankenship writes that on September 6 the claimant was squatting

grabbing a steel ramp and lifting while twisting and had an acute

onset of lower back pain and right leg pain.  After physical

examination, Dr. Blankenship notes that the claimant has both L5

and S1 findings on examination and has positive mechanical findings

for radiculitis.  Dr. Blankenship reviewed the claimant’s MRI

noting that it has a probable lateral protrusion of discs on the

right side that would explain his current clinical findings and

that this test also indicates a small midline disc bulge at the

L4/5 level, noting that the claimant most certainly does have an

unstable L5/S1 segment.  Dr. Blankenship recommended conservative

treatment which was agreed upon by the claimant.  The claimant was

back to see Dr. Blankenship on November 3, 2005, reporting that the

conservative treatment gave him no significant relief and that he

continues to have lower back and leg pain.  Dr. Blankenship

recommended a better quality MRI be carried out in order to

determine what plan they wish to follow.

Dr. Brent Sprinkle writes on September 12, 2006, in response

to the respondents’ attorney’s letter asking him questions

concerning the claimant.  Dr. Sprinkle writes;

“I can emphatically say with 100 percent
certainty that the current diagnosis of a
right lateral disc protrusion at the L5-S1
level possibly affecting the L5 nerve root had
a greater likelihood to have occurred because
of the patient’s other pre-existing diagnosis,
which is the degenerative disc disease at the
L5-S1 level.  Also, the presence of an isthmic
spondylolisthesis with known spondylosis
further contributes to degenerative disc
disease at the L5-S1 level.  It has been well
described in the literature that as the disc
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degenerates for multiple reasons; 1. in this
patient because of a history of smoking; 2.
Because of the presence of isthmic
spondylolisthesis; and 3. Because of the
presence of previous lumbar disc surgery....

It is well know that patients who have had
lumbar disc surgery certainly for the
remainder of their life are at some degree of
increased risk of another disc herniation.
Dr. Blankenship recognized this and in part
this was likely the rational which justified
his recommendation of a permanent twenty-five
pound lifting restriction as a result of the
surgery in 1996.

Had the patient been forthcoming with his
precious work injuries and previous back
injuries and back surgery and, had the patient
honored the permanent work restrictions of
lifting limit of twenty-five pounds and
avoided performing manual labor as recommended
by Dr. Blankenship in 1996 it is quite likely
that the injury in 2005 may not have ever
happened.”

Dr. Michael Morse writes on September 13, 2006, to the

claimant’s attorney concerning the claimant.  Dr. Morse was asked

to answer questions concerning the claimant’s MRI.  Dr. Morse notes

that after reviewing the September 21, 2005, MRI he did check for

right sided disc protrusion.  Dr. Morse notes that there was no

right sided disc protrusion present at this level.  Dr. Morse

indicated that he also checked for a mid line disc bulge at L4-5

and Dr. Morse writes that there was no mid line disc bulge at this

level but after looking at the scan again he would amend his report

to set forth that there is a very small mid line disc bulge that

does not appear to compromise any neutral structures at the L4-5

level.  Dr. Morse agrees with Dr. Blankenship that the quality of

the MRI is not good and that he would call the L4-5 disc a small
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disc bulge but again writes that this does not appear to compromise

any neural structures.

Non medical records indicate that the claimant settled his

1996 back injury by joint petition, noting that he was assessed a

10 percent permanent partial disability rating.  There is a letter

from Dr. Blankenship dated August 23, 1996, in regard to the

claimant’s 1996 back injury where Dr. Blankenship assesses the

claimant with a 10 percent whole body impairment rating, noting

further that he told the claimant’s case worker that the claimant’s

twenty-five pound weight lifting restriction should be considered

to be permanent and he should not do any prolonged stooping or

bending.  The claimant also settled his 1998 back injury by joint

petition through the Oklahoma Workers’ Compensation Courts on or

about September 1, 1999.

After review of all the evidence presented in this matter, I

find that the respondents have proven by a preponderance of the

evidence that this claim should be barred by the Shipper’s defense.

The Shipper’s defense was originally set out in Shipper’s

Transportation of George v. Stepp, 265 Ark. 365, 578 S.W. 2d 232

(1979).  In that case it was held that a false statement in an

employment application will bar benefits under the following

conditions:

1. The employee must have knowingly and
willfully make a false representation as to
his physical condition.

2. The employer must have relied upon the
false representation and this reliance must
have been a substantial factor in the hiring.
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3. There must have been a causal connection
between the false representation and the
injury.

I find that the respondents have met their burden of proof in

showing that they relied upon the claimant’s false representations

in his application and that this was a substantial factor in their

hiring the claimant.  Mr. Stubbs, the head of the respondent’s

human resources department, stated that if the claimant had

answered the questionnaire truthfully, it would not have been an

automatic disqualification for employment but it would have been a

red flag because the respondent would not have wanted to place

someone in a position of peril.  The testimony has been that the

work which the claimant was doing in the yard was the most

physically demanding work in the respondent’s business.  The

testimony has been that lifting fifty pounds and over on a regular

basis throughout the day was not uncommon and if the respondent had

been aware of the claimant’s twenty five pound lifting restriction,

they would have been hesitant to place him in that position.  There

was some bit of testimony taken as to how the claimant applied for

his job and who all he talked to.  The evidence is clear that the

claimant talked with some of the respondent’s employees, was made

aware that there was a position open, he filled out an application

and two days later he was to report for work for the evening shift.

The testimony from Mr. Stubbs was that if he, after reviewing the

application, had noticed prior back problems he would have required

more information before placing the claimant in a job position.  It

seems clear from the evidence that the respondent relied on the
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claimant’s false representation in thinking that he was able bodied

and without restrictions and hired him to do a very physical job.

The respondent has also met their burden of proof by showing that

there was a causal connection between the false representation and

the claimant’s injury.  In the present case the claimant’s two

injuries were both to his low back and occurred at the same level

of the spine.  The Court of Appeals has previously held that these

circumstances can be sufficient to establish a causal connection

between the two injuries.  See Smith v. Carrier Air Conditioning,

21 Ark. App. 162, 730 S.W. 2d 509 (1987).  Both Dr. Blankenship as

well as Dr. Sprinkle have both opined that the claimant’s current

problems are at the same level as were his previous problems.

Based on these findings, I find that this claim should be denied in

its entirety.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On September 6, 2005, the relationship of employee-

employer-carrier existed between the parties.

3. The respondents have proven by a preponderance of the

evidence that this claim should be barred by the Shipper’s defense.

See discussion above.  Also see Shipper’s Transport of Georgia v.

Stepp, 265 Ark. 365, 578 S.W. 2d 232 (1979).

ORDER

The respondent has proven by a preponderance of the evidence

that this claim should be barred by the Shipper’s defense.
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Therefore, this claim for benefits should be denied in its

entirety.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


