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STATEMENT OF THE CASE

A hearing was held on March 21, 2006, in Springdale, Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on January 9,

2006.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 25, 2004, the relationship of employee-employer-

carrier existed between the parties.

3.  The claimant is entitled to a compensation rate of $436.00

for temporary total disability and $327.00 for permanent partial

disability.



2

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s injuries to his low back

and neck on August 25, 2004.

2. Related medical.

3. Temporary total disability from November 1, 2004, to a date

to be determined.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he suffered a compensable injury to his back and lumbar spine on

August 25, 2004.  The claimant will testify that he slipped and

fell from a catwalk while at work that was the major cause of his

injury.  An accident report was later completed.  An MRI performed

only six days later revealed a herniated disc at the L4-5 level,

providing objective findings of his compensable injury.  Next, the

claimant will contend that he is entitled to temporary total

disability benefits from November 1, 2004, through a date yet to be

determined.  The claimant was taken off work by Dr. Springer on

November 1, 2004, and has been off work ever since while trying to

recover from multiple surgeries.  Therefore, the claimant will

contend that he has remained in his healing period and unable to

earn sufficient wages.  Finally, the claimant will contend that he

is entitled to controverted attorney’s fees.  The claimant filed a

claim with the Arkansas Workers’ Compensation Commission somewhere

around September 7, 2004.  The respondent denied the claim on

September 21, 2004.  Therefore, this claim has been controverted in
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its entirety and the claimant is entitled to the appropriate

attorney fee for having to pursue a legal remedy.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain an injury arising out of and in the

course of his employment as defined by the Arkansas Workers’

Compensation Act.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary evidence marked Claimant’s

Exhibit No. 1.  The respondents submitted medical records marked

Respondents’ Exhibit No. 1.  All of these exhibits were admitted

without objection.

 DISCUSSION

The claimant testified that he began working for the

respondent on January 22, 1990.  The claimant testified that the

work that he does is a little difficult to explain but generally

would describe it as heavy physical labor which requires lifting

from ten to sixty pounds.  The claimant testified that on August

25, 2004, he was working as a mold handler and stated that he uses

a forklift to take the molds off the shelf and deliver them to the

stagging area.  The claimant testified that in order to transfer

the molds from the shelf to the stagging area, a forklift is used

as well as a hoist.  The claimant testified that there is a catwalk

which runs along the side of the mold exchange which runs for about

ten to fifteen feet and then it runs along the cure line.  The
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claimant testified that this catwalk is approximately three feet

high.

The claimant testified that on August 25, 2004, he had been up

on the cure line and as he was walking back, he slipped on some oil

which was on the catwalk, fell on his rear end and hurt his back.

The claimant testified that Judd Hayes was in the area when he fell

and although he does not think Mr. Hayes saw him fall, he did see

him get up.  The claimant testified that an accident report was

filled out which he signed at the bottom.  The claimant testified

that his supervisor or facilitator, Larry Gregory, also signed this

report.  The claimant testified that he continued to work until

about 5:00 or 5:30 at which time he went to see a doctor.  The

claimant testified that his shift normally ends around 6:00.  The

claimant testified that when he fell, he noticed immediate sharp

pain in his low back of between six and seven on a scale of one to

ten.

The claimant testified that he first was seen by Dr. Bailey

who gave him pain medications and scheduled an MRI.  The claimant

testified that he also was seen by Dr. Foster at the Northwest

Arkansas Spine and Orthopedic Clinic for his low back problems

which were getting worse.  The claimant testified that he continued

working but was working light duty.  The claimant testified that he

was printing labels but that this job required standing which was

a problem for him.  The claimant testified that he then began

missing time from work or having to leave early due to the pain
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caused from the standing throughout his shift.  The claimant

testified that in November 2004 he was taken off work.

The claimant testified that he was administered a series of

injections to address the pain in his back.  The claimant testified

that the first injection helped for about a week or two and then

the pain returned.  The claimant testified that he also was

experiencing pain in his left leg all the way down to the bottom of

his foot.  The claimant testified that besides pain in his left

leg, he has also noticed that that leg is much weaker which gives

him problems getting up and down out of a chair, getting out of bed

or in and out of his truck.  The claimant testified that he also

has had problems with numbness in his pinky and ring finger on his

left hand which he reported to his doctors.  The claimant testified

that the problems with his leg and hand came on gradually, not

suddenly at the time of his fall.  

The claimant agreed that he underwent back surgery on February

22, 2005, but noted that this surgery did not help him.  The

claimant testified that he underwent a second surgery which also

was unsuccessful in the year 2005.  The claimant testified that he

had surgery on his neck on November 2, 2005, which did help remove

the numbness from his fingers.

The claimant was shown medical reports from 2002 indicating

that he was seen for back pain.  The claimant testified that he

does not recall why he went to the doctors or what caused him to

have back pain in 2002.  The claimant testified that he thinks he

received some adjustments and was prescribed some muscle relaxers
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for his complaints.  The claimant testified that prior to his

accident in 2004, he never missed work as a result of any back

problems.  The claimant testified that he did file a workers’

compensation claim in 1998 for dizzy spells which he associated

with stress at work.  The claimant testified that this claim was

denied.

The claimant testified that he has not worked since November

2004 and does not think that he is capable of holding down

employment at this time.  The claimant explained that he is in

excruciating pain constantly in his low back and left leg.  The

claimant testified that he has bad days and then worse days and on

a scale of one to ten, his pain would be at a ten level.  The

claimant testified that the doctors have prescribed Oxycotin for

his discomfort as well as a sleeping pill.  The claimant testified

that before he was prescribed Oxycotin he was taking Morphine and

at one time even took some Demoral but it did not help.  The

claimant testified that his day consisted of waking up in the

morning and watching TV.  The claimant stated that he might walk a

little bit or try to go to the grocery store with his wife

sometimes but that he does not engage in hobbies or take care of

his property.  

On cross examination, the claimant agreed that his wife works

at the medical clinic where Dr. Bailey used to work.  The claimant

testified that he thinks that his fall occurred on Wednesday,

August 25.  The claimant testified that at that time he was working

rotating shifts which involved working twelve hour shifts.  The
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claimant testified that he has not filed for unemployment benefits

but he has filed for short term and long term disability benefits

but has not received these benefits to date.  The claimant agreed

that his group health insurance through his employer has paid for

his medical treatment in accordance with that group policy.  The

claimant testified that he has applied for social security

disability benefits and has been turned down but has appealed this

decision.  The claimant testified that he has received adjustments

for his back but not by a chiropractor.  The claimant was

questioned concerning answers in his deposition.  The claimant

read from his deposition that he had stated, “He (Judd Hayes) seen

me and asked me if I was all right.”  The claimant was then asked

in his deposition, “What did you tell him?”  The claimant read his

answer, “I told him no.  I felt like I hurt something cause it was

hurting pretty bad when I got up.”  The claimant agreed that even

though he had horrible pain after his fall, he did not ask to see

a doctor.  The claimant testified that he enjoyed his job as mold

handler.  The claimant explained that this particular job allows

him to be in different areas and he got to move around a little

bit.  The claimant agreed that he was counseled by Dannie Martin.

Dannie Martin testified that he has been working for the

respondent for the past seventeen years and that his current

position is that of an area manager, explaining that this is like

an operations manager for a specific area of the plant.  This

witness agreed that he was in this same position on August 25,

2004, and that the claimant was one of the employees under his
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supervision.  Mr. Martin testified that he had counseled the

claimant on attendance issues prior to August 25, 2004.  This

witness testified that the claimant was in a very critical position

in the plant, explaining that the claimant’s job supported several

teams on the floor with tooling to produce the product.  Mr. Martin

indicated that when they have someone who has missed as much as the

claimant had missed, they often are disqualified for the job which

they have.  Mr. Martin testified that this does not mean that the

employee would lose their job, it was just that they would be moved

to another job earning the same amount of money and working the

same hours but not in such a critical position.  This witness

testified that he did not see the claimant every day on the floor

but would see him two to three times a week.  Mr. Martin testified

that when the claimant was at work he did a good job.  Mr. Martin

testified that on August 30 he received a phone call from the

claimant informing him that he would be missing work that day

because he was hurting.  Mr. Martin testified that he was aware

that an incident report had been filled out the week earlier

concerning the claimant and he asked him if it was due to something

that had occurred before.  Mr. Martin testified that the claimant

told him that he did not think his problems were due to what had

happened before but that he was hurting and he would not be in to

work.  Mr. Martin testified that he explained to the claimant that

if his problems were related to his earlier incident, he would need

to come in and fill out an incident report and be seen by their

doctor to make sure everything was ok.  Mr. Martin testified that
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he was aware that the claimant had filled out an incident report on

the 25th with Mr. Gregory.

On cross examination, Mr. Martin was again asked about the

telephone call he received from the claimant on August 30, 2004.

Mr. Martin testified that the claimant said that his back was

hurting and that the claimant was asked if it was related to the

incident the week before when he fell.  Mr. Martin was asked by the

claimant’s attorney if it was his testimony that the claimant told

him that he was off work the 30th with a problem not associated with

his August 25 back injury.  Mr. Martin responded, “Correct.  Yes.”

On redirect examination, Mr. Martin was asked if the claimant

had worked his twelve-hour shift on the 26th of August and Mr.

Martin responded that yes he had.

Mr. Bill Medley testified that he has been the health, safety

and environmental out source coordinator for the respondent for the

past twelve years.  Mr. Medley agreed that there was no doubt that

an incident report concerning the claimant was filled out with

Larry Gregory.  Mr. Medley testified that once an incident or

illness report is filled out it comes to him.  This witness

explained that they have first responders in the plant that respond

to all incidents that involve someone getting injured.  Mr. Medley

testified that if it is determined that the employee needs to be

seen by a doctor they would be taken or if that employee just

wanted to be seen by a doctor following an incident arrangements

would be made for them to see a physician.  Mr. Medley was asked if

all doctor’s appointments were suppose to go through him and he
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responded, “Absolutely.”  This witness testified that he had no

knowledge that the claimant had been seen by a physician anywhere

from August 25 to August 30.  Mr. Medley testified that he found

out that the claimant had been to a doctor when he received word

from the HR manager that the doctor’s office had called and needed

approval for an MRI.  Mr. Medley testified that Dr. Leah Bailey use

to come to the plant twice a month to see employees for any type fo

health issue that they might have whether it was work related or

not.   This witness testified that this is a service which the

respondent provides for their employees.  Mr. Medley testified that

if an employee had a work related illness or injury, Dr. Bailey

would discuss this problem with him but if it was a personal

illness or injury, the doctor would not discuss the problem with

him.  Mr. Medley testified that when he received a call requesting

authorization for an MRI he called to made an appointment with Dr.

Bailey and when he went to see her she refused to discuss the

claimant’s physical situation.  Mr. Medley testified that she

reported to him that she could not discuss the claimant’s problems

because they were not work related.  Mr. Medley testified that the

claimant’s wife called to report the claimant’s injury and that he

had refused to talk to her but insisted on talking to the claimant.

This witness testified that the claimant related to him that he

believed that his fall the week before resulted in an injury and

that he had seen a doctor and the doctor had ordered on MRI.  Mr.

Medley was asked if he had seen or checked on the claimant on the

25th or 26th of August and he reported that the next day he had asked
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the claimant how he was doing and the claimant reported that he was

a little sore but everything was fine.

On cross examination, Mr. Medley testified that it was company

policy that every incident report must be signed by a facilitator

and filled out in the presence of the employee.  Mr. Medley

testified that then it is policy that he is to review every

incident report and in cases where more information is needed, it

is normal for him to talk with the doctor because they do

investigations on all their incidents.  Mr. Medley again testified

that the doctor would not speak to him concerning the claimant’s

injuries because it was her information that it was not a workers’

compensation case.  Mr. Medley testified that he talked with the

claimant on the phone where the claimant reported that he had

fallen and it looked like he had injured his back and he needed an

MRI.

The medical records set forth that the claimant underwent an

MRI of his cervical spine on November 5, 2003, which was normal.

The medical records reveal that the claimant was seen for migraine

headaches, anxiety and depression by a Dr. Bud Meehan from December

15, 2003, through January 21, 2004.  On August 30, 2004, Dr. Leah

Bailey requested and scheduled an MRI for the claimant for his

complaints of intermittent left leg numbness and worsening low back

pain.  The claimant underwent an MRI of his lumbar spine on August

31, 2004, which revealed a small herniation of disc material into

the right foramen at L4-L5.  Dr. Dan Riner notes that this does

appear to be impinging on neural elements.  Notes from Dr. Foster
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placed the claimant on light duty work at least by September 22,

2004, and the doctor continued the claimant on light duty or

restricted work through October 27, 2004.  A note from the Siloam

Springs Medical Center dated November 1, 2004, sets forth that the

claimant should be off work from November 1 through November 7.  On

November 9, 2004, Dr. Springer takes the claimant off work noting

that he has been home due to back pain from November 8 through

November 12, 2004.  The claimant underwent an EMG of his left lower

extremity on November 17, 2004.  Dr. David Davis writes that the

claimant has mild changes of chronic denervation with reinnerbation

in the left tibulus posterior, probably the left L5 myotome as well

as this test revealed normal left peroneal and tibial motor nerve

conduction studies.  The claimant underwent an MRI of his lumbar

spine on November 30, 2004, and Dr. David Brown, after reading the

test results, sets forth that the claimant has an L4-5 disc

protrusion most prominently seen in midline indenting the thecal

sac and narrowing the neuroforamina inferiorly.  The doctor notes

that there is no significant spinal stenosis at this level.

Secondly, Dr. Brown writes that the claimant has an L5-S1 disc

protrusion which does not appear to be significantly compromising

the neuroforamina.  On December 8, 2004, Dr. Douglas Foster

recommended, after examination of the claimant, that he undergo

disc space injections with steroids and anesthetic.  On December

10, 2004, the claimant underwent injections at the L4-5 levels

administered by Dr. Foster.  The claimant underwent back surgery on
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February 22, 2005, at the Northwest Medical Center and was

discharged on February 26, 2005.

The claimant was seen by Dr. Dan Springer on March 24, 2005,

with complaints of lower back pain as well as numbness and tingling

in his legs.  After examination, an EMG was scheduled as well as

medications prescribed.  On follow up, the claimant was seen by Dr.

Springer on April 7, 2005, where it was noted that his NCV test

showed no marked changes from the previous exams although he

continues to have severe back pain.  Dr. Springer prescribed

medications for the claimant.  The claimant was seen by Dr.

Springer on April 20, 2005, for a rash to his right buttock and

again on May 23, 2005, for abdominal discomfort.  The claimant

underwent a second back surgery performed by Dr. Tony Raben on

August 25, 2005.  Dr. Raben performed a posterior lumbar intrabody

fusion to the L5-S1 and decompression laminectomy to the L4-5 and

L5-S1.  The claimant was admitted to rehab on August 27, 2005, and

was discharged on or about September 1, 2005.  On October 14, 2005,

the claimant underwent an MRI which was read by Dr. Michael Morse.

Dr. Morse notes that the MRI revealed a fusion at the claimant’s

L4-5 and L5-S1 with instrumentation and there is no evidence of

spinal stenosis or disc herniation.  He further reports that there

is a hemilaminotomy on the left at L4-5 and L5-S1, noting that

there is no evidence of recurrent disc herniation and no

explanation for the claimant’s left leg pain.  An MRI of the

claimant’s cervical spine revealed a disc herniation to the left at

C5-6 compromising the neural exit.  The claimant was seen by Dr.
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Tony Raben on November 2, 2005, for complaints of neck pain and

numbness to his left hand.  The claimant underwent neck surgery on

November 2, 2005, by Dr. Tony Raben.  The medical records set forth

that the claimant continued to be treated by Dr. Raben for his

complaints of low back pain and underwent pain management treatment

and monitoring of the claimant’s medications.

After a complete review of this record, I find that the

claimant has failed to prove by a preponderance of the credible

evidence that he sustained a compensable injury when he slipped and

fell on the catwalk at work on August 25, 2004.  There is no

question that there is an accident report filled out and signed by

the claimant as well as his facilitator, Larry Gregory, dated

August 25, 2004.  The claimant in his testimony stated that his

back pain at the time of his fall was extreme but he did not ask to

be seen by a doctor nor is there any medical record indicating that

he was seen by a physician that day.  The testimony sets forth that

the claimant worked his twelve hour shift the next day and although

he reported that his back was a little sore, he was fine.  Both of

the respondents’ witnesses testified that they were aware of an

incident report involving the claimant dated August 25, 2004.

Dannie Martin testified that when he spoke with the claimant on

Monday, August the 30th, he asked the claimant if his reason for

missing work was due to the earlier fall and that the claimant had

indicated that he did not think so.  Mr. Bill Medley testified that

when he investigated the claimant’s slip and fall incident, Dr.

Bailey would not discuss the claimant’s case since it was her
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information it was not work related.  Even if it were found that

the claimant’s low back problems resulted from his slip and fall on

August 25, 2004, I would not find that his cervical neck problems

were also related to this fall.  The medical reports do not set

forth that the claimant made any complaints as to his neck until

after a MRI of his cervical spine was made in late 2005, at least

a year after the claimant’s slip and fall incident.  The claimant’s

responses to questions particularly on cross examination were

evasive or non responsive claiming lack of memory due to

medications.  The claimant however appeared alert and understanding

of the questions asked of him.  This claim should therefore be

denied in its entirety.   

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 25, 2004, the relationship of employee-employer

existed between the parties.

3. The claimant is entitled to a compensation rate of $436.00

for temporary total disability and $327.00 for permanent partial

disability.

4. The claimant has failed to prove by a preponderance of the

credible evidence that he sustained a compensable low back and neck

injury on August 25, 2004, while working for the respondent.  See

Discussion above.
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ORDER

The claimant has failed to prove by a preponderance of the

credible evidence that he sustained a compensable low back and neck

injury while working for the respondent on August 25, 2004.

Therefore, this claim for benefits should be denied in its

entirety.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


