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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER E105441

DARRELL J. BRITT, EMPLOYEE CLAIMANT

MARTIN CHARCOAL COMPANY, EMPLOYER RESPONDENT

UNITED STATES FIRE INSURANCE/
CRUM & FORSTER, CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 21, 2006

A hearing in this case was conducted on July 19, 2006, before ADMINISTRATIVE LAW
JUDGE D. FRANKLIN AREY, III, at Mountain Home, Baxter County, Arkansas.

Claimant was represented by Frederick Spencer, Attorney at Law, Mountain Home,
Arkansas.

Respondents were represented by Wendy S. Wood, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A prehearing telephone conference was held on this claim on May 22, 2006.  A

Prehearing Order was filed on or about that date.  A copy of the Prehearing Order was

admitted into the record as Commission Exhibit #1.

The parties agreed to three stipulations, as set forth in the Prehearing Order; these

stipulations were confirmed at the hearing and are hereby accepted.

1.  The employee-employer-carrier relationship existed on March 4, 1991 and at all

other relevant times.

2.  Respondents controvert the compensability of Claimant’s lung condition and

related medical treatment, as well as his need for a heart/lung transplant.
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3.  The Administrative Law Judge’s April 16, 1996 Order and Opinion, and the

Commission’s November 27, 1996 Opinion and Order, are res judicata and represent the

law of the case.

At the July 19, 2006 hearing, the parties discussed the issues set forth in the

Prehearing Order.  At Claimant’s suggestion, the fifth issue listed in the Prehearing Order

was reserved.  The parties then agreed that the issues to be litigated and resolved are

limited to the following:

1.  Whether the statute of limitations bars Claimant’s lung injury claim.

2.  Whether Claimant sustained a compensable lung injury on March 4, 1991.

3.  In the alternative, whether Claimant’s lung condition is a compensable

consequence of his compensable March 4, 1991 myocardial infarction.

4.  Whether Claimant is entitled to reasonably necessary medical treatment,

including but not limited to a heart/lung transplant.

MOTION TO RECUSE

Prior to the hearing Claimant filed a Motion to Recuse and a Brief in support thereof.

However, at the July 19, 2006 hearing, Claimant asked to withdraw the Motion to Recuse

without objection by Respondents.  That request was granted, and Claimant’s Motion to

Recuse will not be considered in this opinion.

CONSTITUTIONAL CHALLENGES

The Commission received Claimant’s Brief Regarding Constitutional Challenges on

June 30, 2006.  Footnote 1 of that brief refers to a compact disc (“CD”) containing all of the

documents that constitute evidence in support of the brief.  The Commission received
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Respondents’ Response to Claimant’s Motion to Recuse and Memorandum in Support on

July 14, 2006.

Attached to Claimant’s brief is Exhibit A, the CD referenced in footnote 1 of the brief.

At the hearing, Claimant was cited AWCC Rule 99.18, which provides that “[b]riefs,

depositions, transcripts, and all other legal material to be filed with the ... Commission will

not be accepted after January 1, 1990, unless printed or typewritten, double spaced on 8

½ X 11 inch paper.”  In compliance with this rule the CD attached to Claimant’s brief as

Exhibit A was not admitted into the record.  Claimant was permitted to proffer the CD.

Claimant’s Brief Regarding Constitutional Challenges will not be addressed here.

Those documents constituting evidence in support of Claimant’s brief are contained on the

CD attached as Exhibit A; this CD could not be admitted into the record under Rule 99.18;

therefore, there is no evidence in the record supporting Claimant’s arguments.  Thus, the

arguments contained in the brief need not be addressed.  Cf. Smith-Blair, Inc. v. Jones, 77

Ark. App. 273, 279, 72 S.W.3d 560,        (2002) (declining to consider an argument

unsupported by evidence).

Without getting to the merits of Claimant’s brief, it should be noted that the

Claimant’s attorney raised, and the Commission rejected, substantially identical

constitutional arguments in a number of prior cases.  See, e.g., Long v. Wal-Mart, Full

Workers’ Compensation Commission Opinion filed January 25, 2006 (F309931); Plummer

v. Wal-Mart, Full Workers’ Compensation Commission Order filed October 10, 2005

(F209057); Bland v. Baxter Reg’l Med. Ctr., Full Workers’ Compensation Commission

Order filed August 16, 2005 (F204378).  The foregoing opinion and orders will be blue-

backed and made a part of the record.
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THE RECORD

In addition to the Commission opinion and orders referenced immediately above,

the following items will be blue-backed and made a part of the record herein, in order to

complete the record:

1.  Claimant’s Brief Regarding Constitutional Challenges, with a compact disc

attached marked Exhibit A, received June 30, 2006;

2.  Respondents’ Response to Claimant’s Motion to Recuse and Memorandum in

Support, received July 14, 2006;

3.  Administrative Law Judge Linda K. Marshall’s April 16, 1996 Order and Opinion;

and

4.  The Commission’s November 27, 1996 Opinion and Order. 

DISCUSSION

On March 4, 1991, Claimant was working in a charcoal kiln in the presence of very

thick smoke.  He described what happened when he attempted to leave the kiln:

I mean there was an enormous amount of smoke that you could not see
through and this was from the wood that was coming from the concrete kiln.
...  And so I get to the end of the kiln, I’m going to go to the office.  So I said,
well, I’m going to take me a deep breath, and I’m going to run through this
as fast as I can.  So I took a deep breath and when I did that’s when I
inhaled the toxic chemical that shut my coronary artery off and I went to my
knees.

Claimant underwent a retrograde left heart catheterization and coronary angiography later

that day.  A discharge summary dated March 10, 1991 recorded the following diagnoses:

“1.  Acute myocardial infarction, probably secondary to coronary spasm.  2.  Left ventricular

apical thrombus.”
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In an Order and Opinion filed April 16, 1996, Administrative Law Judge Linda K.

Marshall set forth the following Findings of Fact and Conclusions of Law, among others:

2.  The claimant has proven by a preponderance of the evidence that
the myocardial infarction he sustained on March 4, 1991 was precipitated by
smoke inhalation.
....

5.  The claimant has proven by a preponderance of the evidence that
he is permanently and totally disabled as a result of his myocardial infarction.

The Commission affirmed and adopted Administrative Law Judge Marshall’s Order and

Opinion on November 27, 1996.

Claimant’s condition has deteriorated since his 1991 compensable injury, to the

point that he now seeks concurrent heart and lung transplants.  Respondents controvert

the compensability of his underlying lung condition as well as his need for a lung

transplant.  The transcript and supporting documentary exhibits in this matter constitute

three volumes.  Rather than summarize these volumes in their entirety, this opinion will

discuss only those matters relevant to the issues raised in the Prehearing Order.

A. Statute of Limitations

Claimant contends that he sustained a compensable lung injury on March 4, 1991.

Respondents argue, in part, that the applicable statute of limitations bars Claimant’s lung

injury claim.  They note that, even if Claimant’s lung injury is a latent injury, his claim would

still be barred.

Claimant testified that he began having shortness of breath the same day he

sustained his compensable injury, March 4, 1991.  This condition has not improved: “And

my lungs has progressively gotten worse as far as my shortness of breath.  Which my

heart also causes me to be short of breath.  But I have progressively, throughout the years,
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gotten short of breath.”  Claimant’s wife, Nancy Britt, corroborated this testimony.

One of Claimant’s treating physicians is Dr. Donald Myears, a cardiologist.  There

are references to Claimant’s dyspnea in Dr. Myears’ September 21, 1994; July 28, 1998;

April 28, 1999; and February 15, 2000 notes.  Dr. James Hargis, a pulmonologist who

treated Claimant, explained in his May 4, 2006 deposition that dyspnea is shortness of

breath, which is “the cardinal symptom” of chronic obstructive pulmonary disease.  Dr.

Hargis interpreted Dr. Myears’ records as demonstrating that Claimant “complained of

shortness of breath for years.”

In February of 2000 Claimant began using beta-blockers to address his heart

condition.  During a trip to Hawaii in June of 2000, Claimant had an episode that was

diagnosed as a bronchospasm.  In a note dated July 13, 2000, Dr. Myears wrote that “all

beta-blockers are now contraindicated because of [Claimant’s] obstructive lung disease.”

In his May 4, 2006 deposition, Dr. Myears elaborated:

Up until then [the documented testing showing Claimant’s lung injury in the
summer of 2000], the degree of shortness of breath that [Claimant] tended
to complain of could potentially be explained by his heart illness.  The
chemical or fume that he was exposed to had to enter his body in some way,
and the portal was the lungs.
....

But in 2000 when he experienced the severe bronchospasm that was
exacerbated by his beta-blocker, that’s when I felt that his shortness of
breath was out of proportion to his heart disease and when this investigation
ensued.

In a June 12, 2003 letter, Dr. Myears opined that Claimant sustained an injury to his lungs

in the course of his March 4, 1991 compensable injury, “which was unmasked by the use

of beta blockers for his cardiac condition.”

Claimant’s incident in Hawaii occurred on June 2, 2000; after he returned to
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Arkansas, he suffered another episode on June 10, 2000.  A chest x-ray taken June 10,

2000 was read to produce the following impression: “Markedly abnormal lungs raising

question of severe asthma/chronic obstructive pulmonary disease in a young patient or

possibly alpha 1 antitrypsin disease.”  A pulmonary function study dated July 13, 2000

notes that “[t]here is a severe obstructive lung defect.”  As noted above, Dr. Myears

recorded the presence of “obstructive lung disease” on that same date. 

Respondents’ Exhibit #4 is a letter from Claimant’s attorney dated October 24, 2003.

The letter notified the Commission and all parties that Claimant sought compensation for

“the medical bills arising out of his injury already found to his heart and lungs on or about

March 4, 1991, during the course of and arising out of employment with [the Respondent

employer].”

Claimant alleges a March 4, 1991 lung injury.  Although this alleged lung injury

arises out of the same work activity that gave rise to Claimant’s compensable heart injury,

it is appropriate to analyze the lung injury claim as a separate injury.  Cf. Tyson Foods, Inc.

v. Griffin, 61 Ark. App. 222, 229-30, 966 S.W.2d 914,       (1998) (in a gradual onset case,

approving the Commission’s finding of two separate injuries, even though they arose out

of the same work activity).  But cf. Johnson v. Elkhart Prods. Corp., Full Workers’

Compensation Commission Opinion filed March 28, 1995 (D303314) (in dicta, stating that

the statute of limitations “simply does not bar individual conditions stemming from the same

compensable work-related accident”).  As a general proposition, “[a] single employment

accident may create more than one ‘compensable injury,’ for the purposes of an act, which

in turn results in more than one date for the start of the statute of limitations.”  100 C.J.S.

Workers’ Compensation § 825 (2000).
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The timeliness of this claim must be evaluated under the pre-1993 statute of

limitations, which was the law at the time Claimant’s injury occurred.  See Taylor v.

Producers Rice Mill, 89 Ark. App. 327,       S.W.3d       (2005).  The statute of limitations

in effect at the time of Claimant’s injury provided as follows:

A claim for compensation for disability on account of an injury, other than an
occupational disease and occupational infection, shall be barred unless filed
with the commission within two (2) years from the date of the injury.

Ark. Code Ann. § 11-9-702(a)(1) (Michie 1987).  The statute of limitations is an affirmative

defense which respondents must prove by a preponderance of the evidence.  Johnson,

supra.  “Preponderance of the evidence” means evidence of greater convincing force; the

term does not mean preponderance in amount, but implies an overbalancing in weight.

Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 496-97, 206 S.W.2d 442,       (1947).

I find that the applicable statute of limitations bars Claimant’s lung injury claim.

Claimant argues that he sustained his lung injury on March 4, 1991.  He did not file a claim

for compensation for disability on account of this injury until October of 2003.  Clearly, the

interval between those dates exceeds two years from the date of the injury.

In the alternative, Claimant argues that he suffered a latent injury to his lungs, such

that the statute of limitations was tolled.  Where the full extent and nature of an injury are

not known, nor reasonably ought to be known, until a later date, the running of the statute

of limitations may be postponed under the “latent injury rule.”  Arkansas Louisiana Gas Co.

v. Grooms, 10 Ark. App. 92, 99, 661 S.W.2d 433,       (1983).  A claimant is not required

to file his claim until the substantial character of the injury becomes known or until the

employee knows or should reasonably be expected to be aware of the full extent or nature

of his injury.  Id. at 99, 661 S.W.2d at      .  When the true extent of the injury manifests
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itself, and causes an incapacity to earn the wages which the employee was receiving at

the time of the accident long enough for the employee to qualify for benefits, then the

statute of limitations begins to run.  Id. at 98, 661 S.W.2d      .

Even assuming the latent injury rule is applicable to this case, I find that Claimant’s

lung injury claim is barred by the applicable statute of limitations.  Claimant met the

“incapacity to earn wages” portion of the test to determine when the statute began to run:

Claimant had previously been determined to be permanently totally disabled.  However,

the true extent of his injury manifested itself no later than July of 2000.  To use Dr. Myears’

term, Claimant’s use of beta-blockers to address his heart condition “unmasked” his lung

injury.  The June 10, 2000 x-ray gave proof of Claimant’s lung condition, as did the

pulmonary function study dated July 13, 2000.  By this point, Claimant knew the substantial

nature of his injury, or at the very least should be expected to have been aware of the

extent and nature of this lung injury.  However, he did not raise his claim until October of

2003, more than the two year period allowed by the statute.  Thus, the latent injury rule

does not advance Claimant’s position.

B. Compensability of Lung Injury

As noted above, Claimant’s claim for a lung injury on March 4, 1991 is barred by the

applicable statute of limitations.  Therefore, the compensability of his claim will not be

discussed in this opinion.

C. Lung Condition as a Compensable Consequence

Claimant also argues that his lung injury is a compensable consequence of his

March 4, 1991 compensable heart injury.  Respondents contend that Claimant cannot
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demonstrate the required causal connection between his compensable heart injury and his

lung condition.

The statute of limitations does not preclude consideration of Claimant’s argument.

The statute bars an award for a compensable consequence only if it bars an award for the

original compensable injury.  See Johnson, supra.  Respondents make no argument that

the statute of limitations has run on Claimant’s original March 4, 1991 compensable injury.

Therefore, the statute of limitations would not automatically bar a claim for a compensable

consequence.

If an injury is compensable, then every natural consequence of that injury is also

compensable.  Air Compressor Equip. v. Sword, 69 Ark. App. 162, 167, 11 S.W.3d 1,    

 (2000).  The basic test is whether there is a causal connection between the two episodes.

Id.  The Commission stated the test as follows:

When an injury arises out of and in the course of employment, the original
employer or carrier is responsible for every natural consequence that flows
from the injury.  Consequently, when subsequent complications are the
natural and probable result of the original injury, the employer remains liable.
However, the claimant still must establish a causal relationship between the
compensable injury and the condition for which he seeks compensation.

Johnson, supra (citation omitted).

I find that Claimant failed to establish a causal relationship between the original

compensable heart injury and his lung condition.  There is simply no proof in the record

that Claimant’s compensable heart condition caused his current lung condition.  Dr. Myears

believes that Claimant sustained a separate lung injury on March 4, 1991; his medical

records and deposition do not establish that Claimant’s lung condition is a natural and

probable result of his compensable heart injury.
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Further, Respondents offered proof that Claimant’s lung condition is caused by his

history of smoking.  Although there is some dispute as to how much Claimant smoked, and

how much of his smoking history he related to Dr. Hargis, the record is replete with

references to Claimant’s smoking.  It should be remembered that Dr. Hargis is a

pulmonologist, a specialist in this field.  On June 24, 2003, the doctor wrote: “[Claimant]

has severe chronic obstructive lung disease and has a previous 29 pack year history of

smoking.  There is no association between his COPD and previous myocardial infarction.”

On August 19, 2003, Dr. Hargis elaborated: “[Claimant] was urged to quit smoking, starting

in 1991 and continued to smoke until 2000.  It is my opinion that he had nothing at the time

to suggest reactive airway dysfunction syndrome and the severity of his COPD now is

secondary to his cigarette smoking.”  At his deposition, Dr. Hargis identified smoking as

“the number-one cause of COPD and emphysema.”

Based upon the foregoing, Claimant failed to prove by a preponderance of the

evidence that there is a causal connection between his original compensable injury and his

current lung condition.  Thus, he has not established that the lung condition is a

compensable consequence of his compensable heart injury.

D. Reasonably Necessary Medical Treatment

As his final argument, Claimant maintains that he is entitled to reasonably necessary

medical treatment, including but not limited to concurrent heart and lung transplants.  As

the parties stipulated, Respondents controvert the compensability of Claimant’s lung

condition and related medical treatment, as well as his need for concurrent heart and lung

transplants.  Respondents maintain that a lung transplant is not reasonably necessary

because Claimant’s lung condition is not caused by his compensable injury.
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Claimant has been considered a candidate for one or both transplants since at least

early 2001.  In his January 17, 2001 note, Dr. Myears, the cardiologist, offered Claimant

a referral to a transplant center.  Claimant presented to Dr. Hargis, the pulmonologist, on

April 6, 2001; he informed Dr. Hargis he was considering a heart transplant, and asked

about the effect on his lungs.  Dr. Hargis opined: “He was told that his lung dysfunction

would significantly enter into any consideration of cardiac transplantation, and might even

require a heart/lung transplant.”  In his February 13, 2003 note, Dr. Myears recorded that

Claimant was “currently worse than his baseline” and that “[t]he issue of transplantation

evaluation has been discussed [and that Claimant] is aware of all of the issues involved

and of the complicating factor of his lung disease.”

On March 11, 2003, Claimant presented to Barnes-Jewish Hospital in St. Louis,

Missouri, to be evaluated for a heart transplant.  In a discharge summary dated March 14,

2003, Dr. Joseph Rogers of this hospital wrote:

Because of his poor pulmonary function, the [Claimant] was seen by Lung
Transplant in consult who thought he was a poor transplantation candidate
because of his cardiomyopathy while at the same time he was a poor heart
transplant candidate because of his [pulmonary function tests].  The patient
inquired about lung/heart transplant which will be further pursued on an out-
patient basis if it is to be pursued at all.

This discharge summary noted that the heart transplant and pulmonary transplant services

would contact Claimant.  By letter dated March 31, 2003, the lung transplant coordinator

informed Dr. Rogers that Claimant would not be a suitable candidate for concurrent heart

and lung transplants due to the wait time and his age.

Dr. Rogers believes that Claimant cannot undergo a heart transplant without a lung

transplant as well.  In a letter dated March 14, 2003, Dr. Rogers wrote that “the severity of
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[Claimant’s] lung disease will preclude him from undergoing isolated cardiac

transplantation....”  In a letter dated April 18, 2003, Dr. Rogers opined: “I think if his heart

failure worsens then we could consider a home inotropic therapy.  Unfortunately, I think his

pulmonary disease will preclude other surgical interventions for his heart failure.”  Dr.

Rogers summarized his thoughts in a letter dated May 8, 2003, addressed to Claimant: 

After reviewing all of this data, we felt that you were a poor candidate to
undergo cardiac transplantation in light of your lung disease and
recommended that consideration be given to heart and lung transplantation.
Unfortunately, you do fall outside of our “criteria” as a heart/lung candidate
principally because of your age and prolonged wait for a heart and lung
organ block.

On May 24, 2005, Claimant presented to the Mayo Clinic in Rochester, Minnesota

to be evaluated for heart and lung transplants.  After the necessary evaluation, Claimant

was informed by letter dated July 19, 2005 that his “name was placed on the national

computer list for a heart/lung transplant....”  Claimant is awaiting this procedure.

At his May 4, 2006 deposition, Dr. Myears emphasized Claimant’s need for a

concurrent heart and lung transplant procedure:

Q. ... Given the number of times that you’ve seen Darrell, what is your
diagnosis of Darrell’s condition at this time?

A.  He carries a diagnosis of a dilated cardiomyopathy, which is an enlarged,
weak heart muscle, with congestive heart failure with severe lung disease as
well.
....

Q.  If Darrell Britt -- do you believe it’s reasonable and necessary that Darrell
have a heart transplant with regard to the condition -- knowing the condition
of his heart?

A.  I believe realistically that that is Darrell’s only chance at long-term
survival.

Q.  And assume -- knowing what you know about his lungs, if he had only a
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heart transplant, what would you think the prognosis of Darrell would be?

A.  I’m not a pulmonologist, so I would not be able to make a very specific
prognosis.  But in general terms, he would be extremely limited by shortness
of breath, and his quality of life would not be substantially different than it is
now, because his limiting factor at that time would be his severe lung
disease.

Q.  All right, sir.  Do you think he would even survive the operation if he had
just a heart transplant, knowing what you know about his -- 

A.  I believe it would be touch and go.

Q.  Does he have a much better chance if both the heart and lungs are
transplanted at the same time?

A.  Presuming a successful procedure with no complications?

Q.  Yes, sir.

A.  Certainly.

Q.  Do you think that is a reasonable and necessary -- reasonable care that’s
necessary to help Darrell survive and have a longer life span?

A.  I do.  And I also say that with the background of two experienced,
renowned transplant centers having the opinion that Darrell requires, for full
recovery and a full correction of his problem, to have both heart and lung
transplants at the same procedure.

When asked what Claimant’s prognosis would be if he did not have the heart and lung

transplants, Dr. Myears opined: “I will be surprised if he survives longer than 12 to 18

months.”  When questioned by Respondent’s attorney, Dr. Myears reiterated his position.

I think he would be extremely limited if he were to receive only one organ
system or the other.  If the lungs were transplanted, he would still be Class
3 to 4 debilitated because of his heart.  If he had his heart transplant only,
I’m afraid he would still be oxygen dependent and probably limited to walking
no more than 50 to a hundred feet because of his lung disease.

In his May 4, 2006 deposition, Dr. Hargis declined to offer an opinion as to whether

Claimant could receive one transplant without the other.  However, he agreed that
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Claimant’s heart and lung problems are “both severe.”  He noted that Claimant “has two

terminal conditions.  He has severe cardiomyopathy.  He has severe COPD.”  Dr. Hargis

agreed that these conditions aggravated each other.

The statute applicable to Claimant’s request for reasonably necessary medical

services states:

The employer shall promptly provide for an injured employee such medical,
surgical, hospital, and nursing service, and medicine, crutches, artificial
limbs, and other apparatus as may be reasonably necessary for the
treatment of the injury received by the employee.

Ark. Code Ann. § 11-9-508(a) (Michie 1987).  Reasonably necessary medical services may

include those necessary to maintain the level of healing achieved or to prevent further

deterioration of the damage produced by the compensable injury.  Greer v. Phillip Mitchell

Constr., Full Workers’ Compensation Commission Opinion filed February 14, 2003

(E906565).

The foregoing law was applied by the Arkansas Court of Appeals in a case relevant

to the pending claim, Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).  In May of 1977, Pippin was involved in an accident that resulted in the

compression of four or five vertebrae.  He failed to respond to ordinary treatment, resulting

in a referral to a cancer specialist and the discovery of widespread bone cancer which pre-

dated his work related injury.  In an earlier opinion, the court had found that Pippin’s cancer

weakened his bones, thus predisposing him to the compression fractures and making

cancer treatments, consisting of radiation and chemotherapy, necessary both to halt the

spread of cancer and to stabilize the bones and help heal the fractured vertebrae.  A

subsequent Commission opinion found that additional chemotherapy treatment “was
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necessary not only to maintain the stabilization of the cancerous condition, but to stabilize

the damaging effects of the compensable injury.”  Id. at 202, 649 S.W.2d at      .  On

appeal from this Commission opinion, the Arkansas Court of Appeals noted that “[m]edical

treatments which are required so as to stabilize or maintain an injured worker are the

responsibility of the employer.”  Id. at 203, 649 S.W.2d at      .  The court summarized the

opinions of two doctors as indicating “that the continued chemotherapy and radiation

treatments were necessary to maintain [Pippin] at his healing level....”  Id.  The court

affirmed the Commission.

Relying on Artex Hydrophonics, the Commission considered another relevant claim

in Mullings v. Worldsbest Indus., Full Workers’ Compensation Commission Opinion filed

April 29, 2004 (D601990).  Mullings sustained a compensable injury to her back in 1986.

Surgery to her lumbar spine was scheduled to address this injury, but that surgery was

postponed due to Mullings’ preexisting heart condition.  Three doctors agreed that Mullings

should undergo a coronary angiography before undergoing surgery to her spine.  After

procedures to address her heart condition, she then underwent the lumbar fusion.  The

Commission wrote:

We again note from the record that at least three treating physicians advised
that the claimant undergo additional procedures for her heart before
undergoing surgery for her spine following the compensable injury.  In
addition, we place significant weight on Dr. Bissett’s testimony, “in general,
the orthopedic surgeon would, I’m sure, want the cardiac condition improved
or stabilized, or whatever you want to say, prior to doing that surgery.”  The
preponderance of the evidence therefore indicates that treatment for the
claimant’s heart was reasonably necessary to maintain and stabilize her
condition following the compensable injury.  The Full Commission finds that
all of the treatment of record provided to the claimant was reasonably
necessary for her compensable injury.

Mullings, supra (citation omitted).
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I find that Claimant sustained his burden of proving that he is entitled to reasonably

necessary medical treatment, including but not limited to concurrent heart and lung

transplants.  The medical evidence recited above conclusively demonstrates that Claimant

must undergo a lung transplant as well as a heart transplant to stabilize or maintain his

condition following his compensable heart injury.  There is no evidence in the record to the

contrary.  Therefore, regardless of the cause for Claimant’s lung condition, heart and lung

transplants are reasonably necessary in this case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The stipulations agreed upon by the parties are reasonable and are approved.

2.  The employee-employer-carrier relationship existed on March 4, 1991 and at all

other relevant times.

3.  Respondents controvert the compensability of Claimant’s lung condition and

related medical treatment, as well as his need for a heart/lung transplant.

4.  The Administrative Law Judge’s April 16, 1996 Order and Opinion, and the

Commission’s November 27, 1996 Opinion and Order, are res judicata and represent the

law of the case.

5.  Claimant’s constitutional challenges will not be considered in this opinion

because he failed to produce evidence in support of his arguments.

6.  The applicable statute of limitations bars Claimant’s claim for a separate lung

injury.  He alleges that his lungs were injured on March 4, 1991; he did not file a claim for

compensation for disability on account of this injury until October of 2003.  The interval

between those dates exceeds two years from the date of injury.  Further, even if Claimant’s

lung injury can be characterized as a latent injury, he knew or should have known the
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substantial nature of this injury no later than July of 2000.  Again, he did not raise this claim

until October of 2003, more than the two year period allowed by the statute.

7.  Because Claimant’s claim for a separate lung injury is barred by the applicable

statute of limitations, the compensability of that claim was not discussed in this opinion.

8.  Claimant failed to establish that his lung condition is a compensable

consequence of his original compensable heart injury.  There is no proof in the record of

a causal connection between the compensable heart injury and Claimant’s lung condition.

9.  Claimant is entitled to reasonably necessary medical treatment, including but not

limited to concurrent heart and lung transplants.  The relevant medical evidence in the

record conclusively demonstrates that he must undergo a lung transplant as well as a heart

transplant to stabilize or maintain his condition following his compensable injury.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact

and Conclusions of Law set forth herein.

IT IS SO ORDERED.

                                                    
D. FRANKLIN AREY, III
Administrative Law Judge

DFA/ml


