
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F513544 (12/04/05)

JESSICA BRISBON, EMPLOYEE              CLAIMANT

WAL-MART STORES, INC., SELF-INSURED EMPLOYER         RESPONDENT

OPINION FILED JUNE 26, 2006

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on June 23, 2006, at
Marion, Crittenden County, Arkansas.

Claimant represented by the HONORABLE MARC I. BARETZ, Attorney at Law, West
Memphis, Arkansas.

Respondent represented by the HONORABLE CURTIS L. NEBBEN, Attorney at Law,
Fayetteville, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’s compensation benefits.

On March 14, 2006, a pre-hearing conference was conducted in this claim, from which a

Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered

by the parties, the issues to be addressed during the course of the hearing, and the parties’

contentions regarding the issues.  The Pre-hearing Order is herein designated a part of the record

as Commission Exhibit #1.  The testimony of Jessica Brisbon, the claimant, coupled with

medical reports and other documents comprise the record in this claim.

DISCUSSION
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Jessica Brisbon, the claimant, with a date of birth of June 26, 1984, is a 2002 high school

graduated who commenced her employment with respondent November 2003 as a cashier.  At

the time she begin her employment with respondent claimant was employed on a part-time basis,

however in October 2004 she became a full-time employee.   

Claimant describes her health condition as good prior to her employment with

respondent.  Claimant denies that she suffered complaints relative to her back prior to December

2005.  There is no evidence in the record to reflect that the claimant experienced restrictions, or 

physical limitations relative to her back prior to December 2005.  Further, there is no evidence in

the record to reflect that the claimant sought, required or obtained medical treatment relative to

her back prior to December 2005.  Claimant is the parent and primary caregiver of an active three

year daughter.

In December 2005, claimant worked the third shift for respondent, with duties which

included working as a cashier and putting away stock during slow periods.  On December 4,

2005, the claimant’s shift commenced at 10:00 p.m.  Claimant testified that while in a slightly

bent posture, approximately 30 degrees, in the process of removing merchandise for stocking,

and near a pallet of stacked boxes in the electronic department, a stack of break pack boxes fell

and struck her in the mid to lower back area.  The impact of the falling boxes threw the claimant

forward, however they did not knock the claimant to the floor.

The accident was reported by the claimant to appropriate supervisory personnel of

respondent, and ultimately a “Worker’s Compensation Request For Medical Care” was

completed after the claimant reported that she was hurting and in need of medical treatment. (JX.

#1, p. 1).  Claimant was transported to the emergency room of Crittenden Memorial Hospital by
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personnel of respondent.  

Medical records of the emergency room of Crittenden Memorial Hospital reflects that the

claimant relayed complaints of low back pain and pain down her leg as a result of heavy boxes

falling of a pallet and onto her back. (JX. #1, p. 4).  X-rays were obtained of the claimant’s

lumbar and thoracic spine during the emergency room visit. (JX. #1, p. 8).  Claimant’s injury was

diagnosed as traumatic back pain” by the attending emergency room physician, for which she

was prescribed Naproxyn and directed to make ans appointment if she had further problems or no

improvement in 2-3 days. (JX. #1, p. 6-7).

The credible testimony of the claimant reflects that she continued to experience pain in

her mid to lower back and leg along with restrictions in her back following he December 4, 2005,

emergency room visit and discharge.  Claimant was scheduled off work on Monday and Tuesday,

December 5 and 6, 2005.  When she attempted to return to work on December 7, 2005,

claimant’s testimony reflects that she was physically unable to do so due to the residuals of her

injury.  

On December 9, 2005, claimant was directed to see respondent’s designated medical

provider, Dr. Richard S. Clark at Preventive Medicine Specialty Associates, for further medical

treatment regarding her December 4, 2005, injury.  (JX. #1, p. 9).  The narrative report of Dr.

Clark relative to the claimant’s December 9, 2005, visit reflects, in pertinent part:

HISTORY:   Last Sunday, 12/5/5 a stack of 4 boxes fell over at 
Walmart.  Heavy boxes that had to be lifted off her.  She was bending
over at the time the boxes fell.  Went to ER Sun night-Mon, early
AM.  X-rays no fracture, Rx naproxyn.  Still has pain in back.  She
tried to go to work 2 days ago & was put on light duty but unable to
work yesterday.
Pain in low back radiated down left leg.  No prior back injuried (sic).
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PHYSICAL EXAM:   She sits and walk bent forward.  Unable to 
fully straiten (sic) up back.  Some spasm left lumbar perisipinal (sic)
muscle and some tenderness upper back muscles.  No spinal tenderness.
Strait (sic) leg raising causes pain in back when elevate left leg.  Right
leg no strait (sic) leg raising.  Forward bending hands half way between
knee and ankles.

ASSESSMENT: Low back strain

PLAN: Rx naproslyn and skellaxin
Heat to back
Electrical Muscle Stimulation X3 days. (JX. #1, p. 10).

The December 9, 2005, narrative report relative to the claimant also reflects a handwritten entry

under the “Nurses Notes” section reflecting that Dr. Clark wanted to do EMS on the claimant.

(JX. #1, p. 10).

The claimant was again seen by Dr. Clark on December 13, 2005, relative to complaints

growing out of the December 4, 2005, accident:

HISTORY:   Boxes fell on her back while bent over at work 12/5/5.  She
has been getting EMS which relieves her pain temporarily but she still
has to walk bending forward, unable to straiten (sic) up her back while
walking.  After taking skellaxin she developed swelling in her lips and hands
last night.  She had X-rays in ER night of injury.

PHYSICAL EXAM:   Minimal swelling in hands lungs clear.  Still sits
bending forward even after EMS.

Assessment:   Back pain, allergic reaction to skellaxin.  Slow response
to EMS.

PLAN:   Stop skellaxin, Rx flexeril 10 mg for back spasms.
She is not responding quickly to EMS.
Will refer to physical therapy for more intense treatment for her back
spasms. (JX. #1, p. 11).

The medical in the record reflects that the claimant was again seen by Dr. Clark on December 14,

2005.  The narrative report relative to the afore visit reflects, in pertinent part:
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HISTORY:   Patient stated on 12/9/05 when I first saw her that she was
bending over at work at Wal-Mart and 4 stacked boxes fell over and hurt
her back.  She stated that the boxes were heavy and had to be lifted off her.
She went to ER that night and X-rays showed no fracture.  She has been 
seen in this clinic on a daily basis for electro muscular stimulation therapy
between 12/12 and 12/14/05.  She has not responded to the EMS therapy.

PHYSICAL EXAM:   She walks in bent over and states that the EMS helps
while she is on it but the back pains resume shortly afterwards.  She had 
some spasm in the left lumbar perispinal muscles and some tenderness in
the upper back muscle.  No spinal tenderness.  She can only bend forward
so that her hands go half way between knees and ankles.

ASSESSMENT:   Acute back spasms.  This injury is not usually seen when
a stack of boxes falls on someone, especially if they are only 4 high.  To 
get a severe back injury they would have to free-fall from a height of at 
least 2-3 feet, not tip over.  Again depending on the weight of the boxes.
This kind of injury is seen more commonly with a twisting back motion or
lifting heavy items repeatedly or lifting when off balance, or a fall.

PLAN:   She has failed to respond to EMS therapy and I recommend physical
therapy to her back so that she will be able to return to work. (JX. #1, p. 12).

The evidence in the record reflects the presence of an Outpatient Referral Prescription of

December 14, 2005, for the claimant to receive physical therapy at Baptist Rehabilitation relative

to her diagnosed back strain.  The prescription provided for the claimant to receive daily physical

therapy for one week. (CX. #1).  The testimony of the claimant reflects that she underwent the

prescribed treatment and eventually returned to work on or about December 27, 2005. 

Clamant continues in the employment of respondent.  The testimony of the claimant

reflects that she continues to receive medical bills relative to her medical treatment at the

emergency room of Crittenden Memorial Hospital and Baptist Rehabilitation.  Claimant did not

receive any temporary total disability from respondent during the time she was off work due to

the injury from December 7, 2005, through December 27, 2005.  Claimant denies that she
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suffered any other injury to her back subsequent to the December 4, 2005, injury sustained during

her employment with respondent.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical reports and other documentary evidence,

application of the appropriate statutory provision and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On December 4, 2005, the relationship of employee-employer existed between the

parties.   

3. On December 4, 2005, the claimant earned wages sufficient to entitle her weekly 

compensation benefits at the rate of $235.00/$176.00, for temporary total/permanent partial

disability.

4. On December 4, 2005, the claimant sustained an injury arising out of and in the 

course of her employment.

5. The claimant was temporarily totally disabled for the period beginning December 

7, 2005, and continuing through December 27, 2005, as a result of her December 4, 2005,

compensable injury in the employment of respondent.

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s compensable injury of December 4, 2005.

7. The respondent has controverted this claim in its entirety.

CONCLUSION

The claimant asserts that she suffered an injury to her low back while discharging
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employment duties for respondent which required medical treatment and resulted in a period of

total incapacitation, and that she is entitled to the payment of medical and temporary total

disability benefits from respondent.  Respondent denies that the claimant sustained an injury

arising out of and in the course of her employment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent in the employment of respondent subsequent to the effective date of

the afore provision.  In order to prove a compensable injury as a result of a specific incident

which is identifiable by time and place of occurrence, the claimant must establish by a

preponderance of the evidence: an injury arising out of and in the course of employment; that the

injury caused internal or external harm to the body which required medical services or resulted in

disability or death; medical evidence supported by objective finding, as defined in Ark. Code

Ann. § 11-9-102 (16), establishing the injury; and that the injury was caused by a specific

incident and identifiable by time and place of occurrence. Ark. Code Ann. § 11-9-102 (4) (A) (i).

The evidence in the record preponderates that the claimant sustained an injury to her low

back on December 4, 2005, while within the course and scope of her employment when her back

was struck by falling boxes.  The evidence further preponderates that the claimant was in a bent

posture at the time the boxes struck her lower back with such force as to push her forward,

however did not result in her falling to the floor.  The claimant experienced pain in her mid to

low back, which restricted her range of motion, as well as pain down her left leg, all of which

were attributable to the December 4, 2005, accident.  The claimant’s symptoms were such that

she required medical treatment, which was obtained at the emergency room of Crittenden
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Memorial Hospital.  The evidence preponderates that the medical treatment received by the

claimant on December 4-5, 2005, at the emergency room of Crittenden Memorial Hospital was

reasonably necessary, related to the work-related injury, and sanctioned by respondent, as evident

by the “Request for Medical Care” form.  Nonetheless, respondent has failed to pay the cost

associated with the treatment.

Claimant was provided medication, to include anti-inflammatory medicine, by the

attending Crittenden Memorial Hospital emergency room physician relative to her injury. 

Subsequent medical reports noted the presence of muscle spasms in the claimant’s lumbar spine

attributed to the claimant’s compensable injury, for which the claimant was prescribed additional

medication (skellaxin, flexeril), heat, electrical muscle stimulation (EMS), and  physical therapy. 

The medical treatment received by the claimant subsequent to the initial December 2005,

emergency room visit was had under the care and at the direction of respondent’s designated

medical provider.   

A claimant is entitled to temporary total disability during her healing period if she shows

by the preponderance of the evidence that she had a total incapacity to earn wages.  Carroll

General Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).  The healing period is

defined as that period for healing of an injury resulting from an accident. Ark. Code Ann. §11-9-

102 (12).  The healing period continues until the claimant is as far restored as the permanent

nature of her injury will permit.  When the underlying condition causing the disability stabilizes,

and no further treatment will improve the injury, the healing period has ended.  The claimant

remained off work from December 7, 2005, through December 27, 2005, while receiving active

medical treatment and under the care of her treating physician relative to the December 4, 2005,
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compensable injury.  Respondent has controverted the claimant’s entitlement to all workers’

compensation benefits growing out of this claim, to include temporary total disability benefits.

Ark. Code Ann. § 11-9-508 (a) mandates that employers provide such medical services as

may be reasonably necessary in connection with an employee’s injury.  Cox v. Klipsch &

Associates, 71 Ark. App. 433, 30 S.W.3d 764 (2000).  Whether a medical procedure or device is

reasonable and necessary treatment is a question of fact to be decided by the Commission.  In the

instant claim, all of the medical treatment received by the claimant relative to her December 4,

2005, compensable injury, has been had at the direction of respondent and/or under the care of

respondent’s designated medical provider.  The medical evidence preponderates that the same

was reasonably necessary in connection with the claimant’s December 4, 2005, compensable

injury.  The respondent has controverted the claimant’s claim to workers’ compensation benefits

in its entirety, to include medical benefits.

AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total

disability benefits as the weekly compensation benefit rate of $235.00, for the period

commencing December 7, 2005, and continuing through December 27, 2005, as a result of her

December 4, 2005, compensable injury.  Said sums accrued shall be paid in lump without

discount.

The respondent is further ordered and directed to pay all reasonable related medical,

hospital, nursing and other apparatus expenses, to include medical related milage, growing out of

the claimant’s compensable injury of December 4, 2005.

Maximum attorney fees are herein awarded to the claimant’s attorney, the Honorable



10

Marc I. Baretz, on the controverted indemnity benefits herein awarded, pursuant to Ark. Code

Ann. § 11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. § 11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

__________________________________________
  Andrew L. Blood, Administrative Law Judge   

      


