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STATEMENT OF THE CASE

A hearing was held on September 7, 2006, before Administrative Law Judge

Barbara Webb.  A prehearing telephone conference was held on this claim on July 7,

2006.  A Prehearing Order was entered in this case on July 10, 2006.  The Prehearing

Order set forth the stipulations offered by the parties and outlined the issues to be

litigated and resolved at this hearing.  A copy of the Prehearing Order was made

Commission’s Exhibit No. 1 to the hearing record.  The following stipulations as

submitted by the parties in the Prehearing Order and as amended on the record are

hereby accepted:
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1.  The Arkansas W orkers’ Compensation Commission has jurisdiction of this claim.

2.  The employer/employee/carrier relationship existed in January, 2002, when

claimant alleges he sustained a low back injury.

3.  The claimant’s average weekly wage is $560.00.

4.  Some medical benefits were paid.

ISSUES

By agreement of the parties, the issues to be presented at the hearing are as follows:

1.  Compensability and, if proven, claimant’s entitlement to TTD benefits from

January 8, 2002 until May 2, 2002, the date the claimant was released from care by Dr.

Levy.

2.  Statute of limitations.

The record consists of a one volume transcript of the September 7, 2006, hearing,

consisting of the testimony of Freddie L. Briggs, Martha Fisher, Teresa Stewart, Ronnie

Stephenson, Ed Hart, and all documentary evidence consisting of Commission’s Exhibit

No. 1 (Prehearing Order); Claimant’s Exhibit No. 1 (medical records and index); Claimant’s

Exhibit No. 2 (Deposition of Freddie Briggs); Claimant’s Exhibit No. 3 (Hospital Bills);

Claimant’s Exhibit No. 4 (Form AR-C); Respondents’ Exhibit No. 1 (medical records and

index); Respondents’ Exhibit No. 2 (Form - 2's); Respondents’ Exhibit No. 3 (Additional

medical records).

At the hearing, claimant objected to the introduction of the testimony of respondents’

witnesses on the basis that the witnesses were not disclosed prior to the hearing.

Respondents contend that claimant’s counsel was notified of the witnesses by letter dated
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August 31, 2006, sent by facsimile to the Commission and claimant’s counsel. The Pre-

hearing Order in this case provides, in pertinent part:

WITNESSES AND EXHIBITS
The claimant will testify in his own behalf.  The parties reserve the right to
call any witness identified by the opposing party.
No witness will be allowed to testify unless the name of the witness is

furnished to the opposing party or parties at least seven (7) days prior to
the scheduled hearing.  No documents, including medical reports, will be

allowed into evidence unless exchanged by the parties at least seven (7)

days prior to the scheduled hearing.  Any evidence, whether documentary
or testimonial, that is not disclosed or exchanged in compliance with this
Order and applicable law shall not be considered at the hearing except
with prior leave of the Commission and upon a showing of good cause.  
Failure to comply with these directives may result in sanctions, including
the exclusion of exhibits, medical or otherwise, from  evidence.  Evidence
not disclosed through the prehearing questionnaire or as set forth within
the terms of this Order shall not be considered as evidence except with
prior leave of the Commission and upon a showing of good cause.

Based on the evidence and for the reasons set forth on the record, I find that

respondents complied with the Pre-hearing Order and identified the witnesses at least

seven days prior to the hearing.  Therefore, the testimony of respondents’ witnesses

have been admitted and considered in the ruling herein.  

FACTUAL BACKGROUND

Claimant is 49 years of age (born July 2, 1957).   He completed the eleventh

grade.  He currently draws disability from Social Security and is not employed.  He was

last employed as a laborer with Washington International Group in 1999.  Washington

International Group, a contractor located at the Pine Bluff Arsenal, was in the business

of building incinerators, pouring concrete slabs, and plaster work.  Prior to working for

Washington Group, he was employed in various general labor jobs. 
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Claimant testified that he injured his back on January 8, 2002, while attempting

to lift a large packing machine out of a wheelbarrow.  Briggs testified that he noticed his

back hurting when he had the machine approximately two feet in the air.  He explained

that his back gave out and hurt in the lower and middle part of his back and down the

back of his right leg.  He notified his supervisor that he had been injured and went

immediately to the first aid station.  He sought medical treatment at Quick Care.  He

underwent x-rays and received prescription medication, an injection, and released to

return to light duty work.  He testified that he also sought treatment at the emergency

room and Health Care Plus, the Washington Group’s doctors.  He was treated by Dr.

Martha Fisher and subsequently went to physical therapy.  He testified that he

continued to work light duty but was still hurting.  He testified that he was fired when he

refused to go back to regular duty.  Briggs testified that he was treated by Dr. Levy with

medications and additional therapy.  He was released by Dr. Levy in May of 2002.  

On cross-examination, Briggs was questioned about his deposition in which he

had testified that he injured his back and neck in a car wreck in 1999.  He explained

that he did not have a car wreck in 1999.  He testified that the car wreck had occurred

in 2002 after his work-related injury and that he “reinjured” his back and neck.   He then

recalled that he had two wrecks, one in 1999 and one in 2003.  He explained that his

first treatment with Health Care Plus was eight days after the alleged injury and he

returned for a few more visits.  He testified that he had to seek treatment on his own at

Quick Care and subsequently at Jefferson Regional.  He began receiving Social

Security disability benefits in 1999 due to an enlarged heart condition and became
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Medicare eligible in 2001.   At the time of his injury, he received Social Security benefits

and the amount of work he was permitted to do was limited.  He explained that he had

not worked since he was released by Dr. Levy.  He has not interviewed or applied for

any jobs.  He takes heart medication but has not taken medication for his injury in

years.  He testified that other than a recent visit in 2006, he had not sought treatment

since 2002.  He explained that he did not seek treatment in 2003-2004 because he was

rejected since he did not have money or insurance.  He explained that he sought

treatment after a car wreck in 2004 by a chiropractor for re-injuries to the same part of

his back.

Martha Fisher testified that she was the Safety Manager at Washington Group in

January of 2002.  She recalled seeing him in first aid after the alleged injury at work.

She explained that Briggs was uncooperative with the paramedics and became

aggressive toward her when she transported him to the doctor to the point that she had

to get his union steward to accompany them.  She also testified that she observed

Briggs walking at a normal pace as he approached the first aid office but as he got

closer, he would “become more exaggerated, like holding his back and, you know,

limping when he came up the stairs”.  She did not observe him having difficulty getting

in and out of the transport vehicle until he went in to the doctor’s office and then “it

would become very exaggerated”.  

Ronnie Stephenson and Teresa Stewart testified that they were employed as

paramedics at Washington Group and were involved with medical care provided to the

claimant in January of 2002.  Stephenson testified that he did not observe any muscle
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spasms during his physical exams of the claimant.  Both Stephenson and Stewart

observed the claimant falling asleep during his treatments in contradiction of his reports

that he could not sleep at night.  Stephenson explained that he would periodically

observe the claimant when he didn’t know he was being observed and that on those

occasions he did not show distress or any symptoms consistent with his complaints. 

Stephenson testified that he would have seen the claimant daily for two weeks.

Ed Hart testified that he was the Construction Safety Manager at Washington

Group in January of 2002.  He testified that Briggs was treated conservatively according

to policy by the EMT staff and subsequently referred for treatment with Health Care

Plus on January 16, 2006.  He testified that the claimant returned to light duty work and

worked intermittently for approximately two to three weeks.  He testified that he failed to

return to work and was fired for failure to perform his duties and failure to phone in that

he was not coming to work in accordance with company policy.  

Medical records reflect that claimant was treated by Dr. Levy at Health Care Plus

on January 16 through January 29, 2002.  He was treated at Jefferson Regional

Medical Center on January 29, 2002.  He was given a functional capacity evaluation by

Dr. Brown on February 4, 2002.  Results reflected that symptom/disability exaggeration

was observed, non-organic component to pain was indicated, and a significant number

of failed validity criteria reflecting a conscious effort to demonstrate a greater level of

pain and disability than are present.  Billing records further reflect that the claimant

sought treatment at Jefferson Regional Quick Care on February 15, 2002.
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DISCUSSION

The claimant contends he is entitled to temporary total disability benefits for his injury

in January, 2002, and is entitled to unpaid medical benefits.  The respondents contend that

the claim is not compensable; that claimant is not entitled to any benefits and that this claim

is barred by the statute of limitations.  Alternatively, respondents contend that the claimant

failed and/or refused to return to work.  Respondents contend that any additional treatment

is not reasonably related to the claimant’s January, 2002, injury.

Based on the preponderance of the evidence offered in this case, I find that the

claim is barred by the applicable statute of limitations.

I. STATUTE OF LIMITATIONS

Ark. Code Ann. § 11-9-702 (b) sets out the allowable time for filing a claim for

additional benefits.  In cases where any compensation has been paid, the claim for

additional compensation, including disability or medical, will be barred unless filed

within one year from the date of the last payment of compensation or two years from

the date of the injury, whichever is greater.  Ark. Code Ann. § 11-9-702 (b)(1).  The

statute further provides that “A claim for additional compensation must specifically state

that it is a claim for additional compensation.  Documents which do not specifically

request additional benefits shall not be considered a claim for additional benefits”.  Ark.

Code Ann. § 11-9-702 (c). 

In this case, the claim was initially accepted as compensable and benefits were

paid.  The evidence further demonstrates that no medical treatment or benefits were

paid after the functional capacity evaluation in February of 2002.  Two years from the
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date of injury would have been January 8, 2004.  One year from the last payment of

benefits would have been in early 2003.  The only evidence of a claim for benefits

admitted into evidence was the claim for initial benefits which was received by the

Commission on March 11, 2002.  The claimant has the burden of proving that a claim

for benefit was timely filed.  Aluminum Company of America v. Rollen, 76 Ark. App.

240, ___ S.W.3d ____ (2001); Gray v. Manuel, Full Workers’ Compensation

Commission, 2002 AWCC 124 (E614047, June 19, 2002)  Because Briggs has failed to

prove by a preponderance of the evidence that he made a timely claim for additional

compensation,  I find that the claim is barred by the statute of limitations.  Eskola v.

Little Rock School District, ___ Ark. App. ___, ___ S.W. 3d ____ (CA 05-434,

November 30, 2005); Petit Jean Air Service v. Wilson, 251 Ark. 871, 475 S.W.2d 531

(1972); Spencer v. Stone Container Corporation, Full Worker’s Compensation

Commission, 2000 AWCC 68 (E121478, February 24, 2000).

Therefore, for the reasons set forth herein, I find  the preponderance of the

evidence shows that the claim is barred by the statue of limitations.  Because I have

ruled that the preponderance of the evidence shows the claim is barred by the statue of

limitations, it is not necessary for me to address the remaining issues of compensability

and entitlement to temporary total disability and medical benefits. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.
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2. The employee/employer/carrier relationship existed between the parties

on January 8, 2002, and at all other relevant times.

3. That claimant allegedly sustained a compensable back injury on January

8, 2002. 

4. Two years from the date of injury would have been January 8, 2004.

5. No benefits were paid by respondents after 2002.

6. One year from the last payment of benefits would have been in 2003.  

7. Based on the preponderance of the evidence, I find that the claim for

additional temporary benefits and medical benefits is barred by the

applicable statute of limitations.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is, respectfully

denied.

IT IS SO ORDERED.

                                                    
BARBARA WEBB
Administrative Law Judge


