
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F507020

DONNA BOWLING, Employee  CLAIMANT

WAL-MART STORES, INC., Employer  RESPONDENT

CLAIMS MANAGEMENT, INC., Carrier RESPONDENT

OPINION FILED FEBRUARY 2, 2006

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by TOD BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On January 4, 2006, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 19, 2005,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer relationship existed between the parties on July 1,

2005.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $377.40 which would entitle her to compensation at the rate of

$252.00 for temporary total disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s right shoulder.

2.   Temporary total disability benefits from July 1, 2005 through a date yet to be

determined.
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3.   Medical.

4.   Attorney fee.   

At the time of the hearing the claimant modified her request for temporary total

disability benefits to include the period of September 12, 2005 through October 27, 2005.

The claimant’s contentions as set forth in her pre-hearing questionnaire are as

follows:   “Claimant was injured on July 1, 2005.  Her right shoulder was injured when a box

of chicken fell from high in the freezer onto her shoulder.” 

The respondent’s contentions are set out in its pre-hearing questionnaire which is

attached to the pre-hearing order as Exhibit Number 1.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 19, 2005, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    The parties’ stipulation that claimant earned an average weekly wage of

$377.40 which would entitle her to compensation at the rate of $252.00 for temporary total

disability benefits is also hereby accepted as fact.

3.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her right shoulder while employed by the

respondent.

4.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable right shoulder injury.
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5.   Claimant is entitled to temporary total disability benefits beginning September

12, 2005, and continuing through October 27, 2005.

6.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 53-year-old woman who began working for the respondent as a

cashier on October 4, 2004.   After approximately two and a half years the claimant was

transferred to the respondent’s deli department where she was working on July 1, 2005.

Claimant testified that on that date she was in the freezer attempting to get down a box of

chicken from an overhead shelf when the box fell off and struck her in the right shoulder.

Claimant testified the box was approximately two and a half by three and a half feet and

weighed between 35 to 40 pounds and contained approximately 100 pieces of frozen

chicken.

Claimant testified that she reported the incident to her co-workers and to her

department manager who asked if she wanted to go to the hospital.  Claimant did not think

she was injured that bad and declined medical treatment at that time.

The next day, July 2, 2005, claimant went to work and told her supervisor that she

could not perform her job but needed medical treatment.  Claimant testified that her

supervisor then took her to the emergency room at Washington Regional Medical Center.

X-rays were taken of the claimant’s right shoulder and revealed no acute pathology.

Claimant was diagnosed as suffering from a contusion of the right shoulder and was

released to return to work with a 3-pound lifting restriction and no raising her arm up over

her shoulder.

After that visit claimant was sent by the respondent to Max Beasley, a nurse

practitioner, on July 5, 2005.   Beasley assessed claimant’s condition as a contusion to the
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right shoulder, prescribed medication, and returned claimant to work with restrictions.

After claimant’s claim was denied she sought medical treatment from her own

treating physician who ordered an MRI and referred claimant to Dr. Mitchell, orthopaedic

surgeon, who evaluated the claimant on July 27, 2005.   Dr. Mitchell noted that the

claimant’s MRI scan revealed fairly significant impingement but nothing acute.  Dr. Mitchell

went on to state in his report of that date that he did not think the claimant had a tear of her

rotator cuff, but noted that claimant had cuff tendinitis which was consistent with

impingement “and a [sic] possibly a superimposed injury.”   Dr. Mitchell prescribed physical

therapy, continued claimant on light duty, and gave claimant a steroid injection.

In a report dated August 31, 2005, Dr. Mitchell noted that claimant’s pain was not

any better and indicated that claimant may have a cuff pathology that was not visualized

on the MRI scan.   As a result, he agreed to perform surgery on the claimant which was

done on September 12, 2005.   The claimant continued working for the respondent until

her surgery on September 12, 2005, and she remained off work until October 27, 2005,

when she was released by Dr. Mitchell to return to work.

Claimant has filed this claim contending that she suffered a compensable injury to

her right shoulder while employed by the respondent.   She seeks payment of medical

treatment, temporary total disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that she suffered a compensable injury to her right shoulder

when it was struck by a box of frozen chicken on July 1, 2005.   Claimant’s claim is for a

specific injury identifiable by time and place of occurrence.   The Commission has stated

in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:
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(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her right

shoulder while working for respondent on July 1, 2005.

First, I find that claimant has met her burden of proving by a preponderance of the

evidence that she suffered an injury which arose out of and in the course of her

employment with respondent and that the injury was caused by a specific incident

identifiable by time and place of occurrence.   I find that claimant has satisfied her burden

of proof with respect to these two requirements based upon her testimony which I find to

be credible.   Claimant testified that she suffered the compensable injury on July 1, 2005

when a box of frozen chicken slid off a shelf and struck her in the shoulder.   According to

claimant’s testimony she reported this incident to co-workers and also to her department

manager.   Although claimant declined medical treatment at that time the claimant told her

supervisor the next day that she needed to go to the doctor and she was taken to

Washington Regional Medical Center by her supervisor.

A review of the medical records from July 2, 2005 as well as a review of the

remaining medical records reveals a history of injury consistent with claimant’s testimony.

While there was some evidence presented that claimant had a prior cervical injury
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which resulted in a fusion at the C5-6 level in 1981, claimant testified that she had not had

any problems with her neck or shoulders subsequent to that time.   Furthermore, there are

no medical records indicating that claimant sought medical treatment subsequent to 1981

prior to the injury on July 1, 2005.   

Based upon the foregoing evidence, I find that claimant has met her burden of

proving by a preponderance of the evidence that her injury arose out of and in the course

of her employment and that the injury was caused by a specific incident identifiable by time

and place of occurrence.

I also find that claimant has proven by a preponderance of the evidence that the

injury caused internal physical harm to her body which required medical services and

resulted in disability and that claimant has offered medical evidence supported by objective

findings establishing an injury.   In this particular case, claimant was diagnosed as suffering

from a contusion of her right shoulder at the emergency room on July 2, 2005, and again

by Max Beasley on July 5, 2005.   Respondent contends that the diagnosis of a contusion

is not based upon an observation of a contusion of the claimant’s right shoulder, but rather

is a diagnosis based upon claimant’s history; therefore, it is not an objective finding.  While

a diagnosis of a contusion is not an objective finding if it is based only on a history and not

on an actual observation by a treating physician, I find that the more relevant evidence in

this case is Dr. Mitchell’s operative report of September 12, 2005.  A review of Dr.

Mitchell’s operative report of that date indicates that during his arthroscopic procedure he

discovered impingement in the claimant’s rotator cuff.  Although the rotator cuff was not

torn, he did note that the cuff was “somewhat abraded.”   This observation of an abraded

rotator cuff is an objective finding of an injury, particularly when one considers the fact that

there is no indication that claimant had any shoulder problem or complaints prior to the

incident of July 1, 2005.

Accordingly, I find that Dr. Mitchell’s observation of an abraded rotator cuff
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constitutes an objective finding which establishes an injury.   Furthermore, the medical

records and claimant’s subsequent surgery indicate that this injury caused internal physical

harm to her body which required medical services and resulted in disability.

In summary, I find that claimant has met her burden of proving by a preponderance

of the evidence that she suffered a compensable injury to her right shoulder while

employed by respondent on July 1, 2005. 

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable right shoulder injury.

I also find that claimant is entitled to temporary total disability benefits beginning

September 12, 2005, and continuing through October 27, 2005.   In order to be entitled to

temporary total disability benefits, claimant has the burden of proving by a preponderance

of the evidence that she remains within her healing period and that she suffered a total

incapacity to earn wages.  Arkansas State Highway & Transportation Department v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).   Claimant continued to work for the

respondent on light duty after her injury until September 12, 2005, the day she underwent

surgery.   The medical records indicate that claimant was released to return to work by Dr.

Mitchell on October 27, 2005.   Based upon this evidence, I find that claimant remained

within her healing period and that she suffered a total incapacity to earn wages beginning

September 12, 2005, the date of her surgery, and continuing through October 27, 2005,

the date she was released to return to work by Dr. Mitchell.

Respondent has controverted claimant’s entitlement to all unpaid indemnity benefits.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s attorney

fee is governed by the amendments made by the Arkansas General Assembly in 2001. 

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney fee in

the amount of 25% of the compensation for indemnity benefits payable to the claimant. 

Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the temporary total
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disability benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury to her right shoulder while employed by the respondent

on July 1, 2005.   Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with her compensable injury.   Claimant is

entitled to temporary total disability benefits beginning September 12, 2005, and continuing

through October 27, 2005.   Respondent has controverted claimant’s entitlement to all

unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

temporary total disability benefits awarded.   This fee is to be paid one-half by the carrier

and one-half by the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee

is not awarded on medical benefits.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

   


