
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F510342

DAVID BELIEW, EMPLOYEE CLAIMANT

LENNOX INDUSTRIES, EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE, CARRIER RESPONDENT

OPINION FILED DECEMBER 14, 2006

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on September 15,
2006 at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN MCNEELY, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE  BETTY J. DEMORY, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not additional medical treatment is causally related to the compensable

injury.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on July 20, 2005 at which

time the claimant sustained a compensable back injury at a compensation rate of $438.00/$328.00.

Medical expenses and temporary total disability benefits were paid until February 11, 2006  when

this claim was controverted.  On April 13, 2006 the claimant obtained a change of physician from

the Commission authorizing Dr. Richard Wilson.  Some medical expenses have been paid by Blue

Cross Blue Shield of Texas and the claimant has received some short term disability benefits.

The claimant contends he remains symptomatic and wishes to continue treatment with Dr.

Harold Chakales at the respondents’ expense.  He seeks payment of temporary total disability
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benefits from February 12, 2006 to a date yet to be determined.

The respondents contend all appropriate benefits have been paid before a plant shut down

(in November, December 2005 and in January and February 2006).  The claimant has been released

with 0% impairment and returned to work for the respondents.  The respondents rely on Dr.

Sprinkle’s report of December 15, 2005 and Dr. Annette Meador’s report of February 9, 2006.

Alternatively, in the event of an award, respondents seek a credit against benefits paid by third

parties pursuant to Ark. Code Ann. §11-9-411.

The following exhibits were submitted without objection and comprise the evidence of

record: the parties’ prehearing questionnaires and exhibits contained in the transcript along with the

depositions of Katy Keary and Dr. Brent Sprinkle, incorporated by reference.

The following witnesses testified at the hearing: the claimant and his wife (by stipulation);

Cheryl Johnson and Kim Chastain.

The claimant, age 38 (D.O.B. May 31, 1968) has a tenth grade education.  His health history

includes a prior workers’ compensation claim in December, 2004 (Tr. p. 14),  which he did not

disclose in answers to interrogatories.  However, the only medical treatment he received was from

the plant nurse, not a physician.  The claimant has worked for the respondent-employer since 1994

testing air conditioning units.  He had no physical difficulties performing his job prior to the

accident.  In fact, for the last four years he had a perfect attendance record at work.

The claimant injured his back pushing a cart loaded with an air conditioning unit (Tr. p. 11-

12).  He reported the injury to his supervisor and requested medical attention.  The claimant is unsure

of the date of injury but the accident report form was completed on July 20, 2005.  Medical records

show the claimant began receiving treatment on July 8, 2005 from the claimant’s family physician.

The injury caused mid to low back pain and left leg pain.  Dr. Sprinkle’s treatment did not alleviate

the pain.

The claimant sought treatment  from Dr. Chakales for mid back and left leg pain which he

finds beneficial.  The claimant would like to continue treatment with Dr. Chakales, who also treated
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his father.

The claimant received short term disability benefits, $212.40 per week, before he was fired

from his job on September 17, 2006.  The claimant stated he has not returned to work because he

is still under Dr. Chakales’ care.

On cross-examination, the claimant confirmed he filled out a history of injury report at Dr.

Sprinkle’s office complaining of “mid-back, left side, sometimes left leg” pain after pushing a cart

loaded with an air conditioning unit on July 20, 2005.  He described the pain as “feels like someone

got their foot in my back pushing against my lungs.”  Although the form also contains a “pain

drawing”, the claimant does not recall drawing triangles on the form to represent the areas of pain.

The claimant did, however, complete a “pain drawing” on the work hardening form showing

pain in the left mid back and left leg.

Dr. Sprinkle released the claimant in December, 2005 and the claimant then saw Dr. Meador

for a second opinion in February 2006.  Dr. Meador released the claimant to return to work but he

applied for short-term disability benefits which he received from February 17, 2006 to August 17,

2006.

Several days prior to the injury, the claimant saw his family physician, Dr. Wilson, for

backache, headache and chest congestion persisting for the last two days.  The claimant indicated

no injury precipitated these symptoms.  The claimant had been diagnosed with degenerative disc

disease of the back at least as early as June, 2004, however, it did not cause him to lose time from

work.

The claimant saw Dr. Hord on July 20, 2005 and his report indicates “no distinct injury”.

On July 22, 2005 the claimant saw Dr. Daniel and his report reflects the symptoms began on July

4, 2005.  Those reports also reflect findings in the thoracic spine area. 

Cheryl Johnson, the nurse case manager, accompanied the claimant to some of his last

appointments with Dr. Sprinkle.  The claimant described his symptoms as a sensation of pressure

on his back.  Ms. Johnson was unfamiliar with Dr. Chakales’ treatment.  She also explained the
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hostility surrounding Dr. Meador’s report was due to the claimant’s uncooperative attitude during

the exam.

Kim Chastain, the plant nurse at Lennox testified the claimant reported mid back pain in July

2005, and she authorized treatment with Dr. Daniel at Stuttgart Medical.  She had no documentation

of a 2004 back injury.  Ms. Chastain explained that Lennox offers short term disability for absences

lasting between 7 days and 6 months.

In her deposition, claims adjuster, Kathy Keary testified this case began as a “medical only”

claim.  The claimant received treatment from the company physician, the Stuttgart Medical Clinic,

before he started losing time from work on September 20, 2005.

Ms. Keary took the claimant’s recorded statement on September 29, 2005.  The claimant told

her he had a prior back injury at Lennox at the end of the year in 2004.  A pallet hit him in the leg

and back and knocked him into an air conditioning unit.  The claimant told her he injured his left

middle upper back in 2005.  He never mentioned his low back.  Ms. Keary was unfamiliar with a

Lennox Authorization for Treatment form July 20, 2005 showing the claimant’s injury as low back

pain.  Ms. Keary arranged for the claimant to be treated by Dr. Sprinkle in October, 2005.  In

December, 2005 a nurse case manager was assigned to the case.  Temporary total disability benefits

were paid intermittently through February 11, 2006.  According to Ms. Keary she did not authorize

medical treatment from Dr. Chakales.

MEDICAL EVIDENCE

In his deposition, Dr. Sprinkle testified he is a specialist in physical medicine and

rehabilitation.  The claimant completed a history of injury questionnaire and told the doctor his pain

emanated from his mid back, worse on the left side with occasional pain in his left leg.  Based on

this history, Dr. Sprinkle focused his investigation on the thoracic spine.

During the physical examination, Dr. Sprinkle noted tenderness on the left side of the

thoracic spine (rhomboid area) as well as the low back or lumbar spine.  Dr. Sprinkle diagnosed

thoracic myofascial pain syndrome, which he expected to heal within 8-10 weeks.
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Dr. Sprinkle administered a trigger point injection and ordered an MRI scan of the thoracic

spine.  The test showed a small disc herniation, preexisting arthritic changes at T11-12 (the bottom

of the thoracic spine) and a congenital condition (hemangioma) at the T-8 level.  The claimant

complained of pain at the shoulder blade level so Dr. Sprinkle felt the MRI scan findings did not

correlate with the claimant’s symptoms.

Dr. Sprinkle also assessed work restrictions and prescribed physical therapy which was

“somewhat helpful”.  Manipulation of the mid back caused soreness.  Dr. Sprinkle recommended

a muscle stimulator device (which also caused soreness).  In October, 2005, Dr. Sprinkle changed

the claimant’s medication and prescribed even more physical therapy.  Once again this treatment did

not alleviate the claimant’s symptoms.

Even though Dr. Sprinkle testified the claimant did not complain of low back pain, he

recommended epidural steroid injections to see if the level with arthritis, T11-12, had flared-up and

was related to the injury.  This treatment was not helpful.  Dr. Sprinkle recommended a third round

of physical therapy with an emphasis on work hardening.

Dr. Sprinkle opined the claimant was not a surgical candidate and released him with 0%

impairment.

The claimant obtained a second opinion from Dr. Annette Meador in February, 2006, and she

diagnosed myofascial thoracic pain.  Dr. Meador noted inconsistencies in range of motion tests and

straight leg raising tests.  Dr. Meador felt the claimant was hostile to her.  She returned the claimant

to regular duty with no impairment.  Dr. Sprinkle felt her findings and recommendations were

consistent with his.

Dr. Sprinkle reviewed the claimant’s medical records with his family physician, Dr. Richard

Wilson, who prescribed  Hydrocodone, a narcotic medication.  Dr. Sprinkle opined that the

claimant’s refills exceeded the usual dosage.  The claimant explained that he bought his medication

when he had the money, however, he took the pills according to the recommended dosage, (Tr. p.

17).
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The claimant began treating with Dr. Chakales in February 2006.  Dr. Sprinkle reviewed the

medical history the claimant gave Dr. Chakales.  The claimant’s symptoms were different, with

complaints of  low back and leg pain instead of thoracic pain.  And the claimant’s history of injury

was different, with a report of falling with a stack of pallets instead of pushing a cart loaded with an

air  conditioning  unit.  However, the pallet injury is a description of the December 2004 accident.

Dr. Chakales ordered an MRI scan which showed degenerative disc disease of the lumbar

and thoracic spines.  The MRI also showed an annular tear at L4-5, which Dr. Sprinkle described as

acute, however he could not determine when the tear occurred.  Since these findings are in the

tailbone area, a lower part of the spine than the symptoms the claimant initially reported, Dr.

Sprinkle opined that these findings were unrelated to the claimant’s compensable injury.

MEDICAL EVIDENCE

As usual, Ms. Demory has introduced irrelevant medical records, beginning with treatment

for a mole in 1994.  These unnecessary records slow down review of the file, contribute to

unnecessary transcript costs, as well as costs associated with abstracting the record, and violate the

Commission’s directive on evidence found in the prehearing notice.

A medical report from the Stuttgart Clinic shows a strained back as a result of a work related

accident on July 8, 2005.

Subsequent records show treatment for a burning sensation in the thoracic area of the spine.

When the claimant went to see Dr. Sprinkle a report was filled out showing left leg pain

which is generally associated with radicular symptoms from a lumbar injury.  Subsequent reports

show Dr. Sprinkle focused his treatment on the thoracic spine.  Dr. Sprinkle’s treatment did not help

the claimant.  Dr. Sprinkle assessed 0% in a report dated November 2, 2005.

Dr. Meador saw the claimant on February 9, 2006.  She commented that he was a poor

historian.  However, the claimant did again report left leg pain as well as back pain.  In his

deposition, Dr. Sprinkle commented that the claimant was frustrated by the ineffectiveness of

treatment.  Dr. Meador found the claimant to be hostile.
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I asked him to show me where his pain was and he became angry and
stated that he “did not want to show me the wrong place because that
got him into trouble with Dr. Sprinkle”...  He pointed to the left flank
and medial scapula area as being his source of pain.

Dr. Meador released the claimant to return to work with 0% impairment.

Dr. Chakales saw the claimant on February 27, 2006.  The claimant gave a history of injury

of falling with pallets (the December,  2004 incident) and reinjuring his back in July 2005.  Dr.

Chakales recorded low back and left leg symptoms.  Dr. Chakales excused the claimant from work

indefinitely.  An MRI scan revealed an annular tear at L4-L5 with a bulge and mechanical nerve root

impingement in the lumbar spine.  An EMG/NCV study dated March 22, 2006 showed chronic

denervation changes suggesting left L4-5, L5-S1 radiculopathy.  A discogram was interpreted as

abnormal at the L3-4 area.

DOCUMENTARY EVIDENCE

A form entitled “Authorization for Treatment from Lennox” dated July 20, 2005 shows the

plant nurse Kim Chastain authorized medical treatment for the claimant.  His physician diagnosed

a low back strain.

A AR-N form dated July 20, 2005 shows a back injury on July 20, 2005 pushing on units and

lifting dampers and crates.

The claimant has the burden of proving a causal connection between the work-related

accident and the disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d

36 (2000).  The determination of whether a causal connection exists is a question of fact for the

Commission to determine,  Jeter v. BR McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

Ms. Demory was very thorough in her questioning of Dr. Sprinkle, however, I find both Dr.

Sprinkle and Dr. Meador chose not to investigate the claimant’s left leg pain.  The claimant’s left

leg pain was not investigated until he sought treatment with Dr. Chakales.

The evidence of record shows the claimant was unsure of the date of the accident but knew

the activity he was performing at the time of the injury.  He reported both upper back pain and left
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leg pain to all of the physicians.  Initial reports show low back pain indicating the lumbar spine was

the source of pain while subsequent reports concentrate on the thoracic spine.  The claimant does

suffer from preexisting degenerative disc disease which appears to have been aggravated by the

injury along with an annular tear which is a new injury.  After review, I find the claimant’s report

of left leg pain after the accident is sufficient to meet his burden of proving a causal connection

between the injury and his treatment with Dr. Chakales.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed on July 20, 2005
at which time the claimant sustained a compensable
back injury at a compensation rate of
$438.00/$328.00.

2. The claimant has proven by a preponderance of the
evidence that Dr. Chakales’ treatment is reasonable
and necessary and causally related to the compensable
injury.

3. The respondents are directed to pay medical expenses
within thirty days of receipt pursuant to Rule 30.

4. The claimant is entitled to temporary total disability
benefits from February 12, 2006 to a date yet to be
determined as he remains in his healing period, unable
to work according to Dr. Chakales.

5. The respondents are entitled to an offset of benefits
paid by third party carriers pursuant to Ark. Code
Ann. §11-9-411.

6. The respondents are directed to pay court reporting
fees and expenses to Ms. Linda Parker pursuant to
Commission Rule 20.

7. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.
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As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                      
ELIZABETH W. HOGAN
Administrative Law Judge


