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STATEMENT OF THE CASE

A hearing was held on August 10, 2006, in Fort Smith,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on May 26,

2006.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all applicable dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained compensable injuries to her face and

jaw on September 23, 2004.
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4. The claimant is entitled to a weekly compensation rate of

$293.00 for temporary total disability.

5. The parties agree that the claimant was kicked in the nose

by a child on August 19, 2004.

6. The respondents have accepted the August 19, 2004, injury

as compensable and have paid medical only.

By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical.

In regard to the foregoing issues the claimant contends that

additional medical treatment has been recommended by Dr. Bolding

and that the recommended treatment is reasonably necessary and

should be the liability of the respondents.  The claimant contends

that she underwent an evaluation by Dr. Chaney and an evaluation by

Dr. Robley regarding her admittedly compensable injury and that the

respondents are liable for payment of the medical expenses incurred

in regard to those two evaluations.  The claimant contends that the

respondents have controverted these claims as of November 18, 2005,

and that, therefore, the claimant’s attorney will be entitled to an

attorney’s fee in regard to any disability benefits that may

ultimately be due in regard to this case.

   In regard to the foregoing issues the respondents contend that

they accepted claimant’s injury as compensable and paid all

appropriate benefits, including surgery expenses.  Further,

respondents contend that the treatment for claimant’s pre-existing

dental conditions, missing teeth, tooth decay, periodontal disease,
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implants, bridge work and malocclusion are not reasonably necessary

treatment as a result of the compensable injury.  At the hearing

the respondents restated or clarified their contentions as set

forth in the transcript prior to testimony being taken.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing ordered marked Commission’s Exhibit

No. 1, the respondents’ Motion in Limine marked Commission’s

Exhibit No. 2 and the brief in support of the respondents’ Motion

in Limine was marked Commission’s Exhibit No. 3.  The claimant

submitted medical records marked Claimant’s Exhibit No. 1 and

additional medical records marked Claimant’s Exhibit No. 2.  The

respondents submitted documentary evidence marked Respondents’

Exhibit No. 1.  The medical records from the respondents which were

to be marked Respondents’ Exhibit No. 2 were not received from

Sparks Hospital, therefore, will not be included in this record.

The respondents had filed a Motion in Limine to exclude the

admission into evidence the letter response from Dr. Scott Bolding

dated July 20, 2006.  After lengthy and thorough discussion from

both parties, the respondents’ Motion in Limine was denied and Dr.

Bolding letter dated July 20, 2006, was included in the claimant’s

exhibits.

 DISCUSSION

The claimant testified that in August 2004 she was working

with a severely disabled student trying to calm him down.  The

claimant testified that the teacher walked into the room at which

time she turned to look at the teacher and when she looked back at
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the student, he kicked her in the nose.  The claimant testified

that she went to the nurse that day but by the next day the school

nurse recommended that she be seen by Dr. Barton.  The claimant

testified that she continued to work after this first incident.

The claimant testified that in September 2004 she was again working

with a severely disabled child and he went into what she referred

to as a melt down.  The claimant testified that the child was

sitting in her lap and she immediately put him in a safety hold

which required putting her arms around his body to hold his arms

down and her leg around his legs in order to keep him from kicking

and moving around.  The claimant testified that the student then

came back full force with his head and hit her on the right side of

her chin bone.  The claimant testified that she immediately let the

child go and she went back and slumped in the chair with both of

her hands on each side of her face cupping her chin in her hands.

The claimant testified that she was in excruciating pain which she

experienced immediately.  The claimant testified that her immediate

reaction was that she had broken her jaw because the pain was

coming from both jaw joints.  The claimant testified that she was

out of it a little bit and was just trying to stay still and not

talk.  This witness remembers that a wheelchair was brought and she

was taken to the nurse’s station and then by ambulance to St.

Edwards.  The claimant testified that she was put through a

panoramic x-ray and was referred to Dr. Ellis, an oral surgeon.

The claimant testified that while waiting in Dr. Ellis’ waiting

room she had a reaction to one of the shots of Demoral which she
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had been given and when she was seen by the doctor, he recommended

bed rest and not to talk for two weeks.

The claimant testified that she asked Brenda Sellers, her case

manager, for a second opinion.  The claimant testified that Ms.

Sellers agreed and she was then sent to Dr. Bolding.  The claimant

testified that initially after examination, Dr. Bolding put her in

a splint which she continues to wear.  The claimant testified that

the splint did not relieve her excruciating pain and after a period

of time Dr. Bolding had her undergo an MRI.  The claimant testified

that at this period of time she could not chew anything but soft

food and when she talked there was a popping, popping, popping.

The claimant testified that as a result of her MRI, Dr. Bolding

recommended that she undergo a procedure which she agreed to.  The

claimant testified that with the exception of what she had to go

through with the procedure, the pain which had been there was gone.

The claimant testified that she is extremely satisfied with the

treatment which Dr. Bolding has provided for her and she has upmost

confidence in his ability.

The claimant testified that some twenty years ago she was

involved in a motor vehicle accident which resulted in her having

surgery involving her TM joints.  The claimant testified that after

her TM joint surgery except for a complication for a perforated ear

drum she has not had any treatment for her TM joints for more than

fifteen years.  The claimant agreed that before 2004 she had some

problems with her alignment and some of her teeth.  The claimant

testified that she did not, however, have any appointments set up
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to correct or address any of these problems prior to her 2004

accident even though she had dental insurance through the

respondent.

The claimant testified that currently she is limited in what

she can eat because she cannot eat like she used to.  The claimant

testified that these limitations have occurred since her 2004

accidents.  The claimant testified that the only treatment which

she is wanting is that which has been recommended by her treating

dentist to maintain the improvement that he has been able to gain

so far with her job related injuries.

On cross examination, the claimant agreed that following her

TMJ surgery in the 1980s performed by Dr. Minish, she did not have

any implants, replace missing teeth or have braces, crowns or

fillings.  The claimant testified that she only did dental repair

as needed.  The claimant explained that at that time she did not

have any missing teeth, noting that she did loose a tooth after she

was hit.  The claimant testified that at the time of her

compensable injury she did have two missing teeth.  The claimant

testified again that she did loose one tooth right after her

accident so that now she has three missing teeth.  The claimant

explained what teeth she has lost noting that she had a tooth gone

on the lower left side and then she lost a tooth on the upper left

after her injury and that she had a bridge on the front.  The

claimant agreed that she lived in Mena from 1999 until she moved to

Greenwood in June 2004.  The claimant further agreed that she was

treated by Dr. Stewart while she was living in Mena and treated by
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Dr. Zarlingo when she lived in Booneville from 1996 to 1999.  The

claimant agreed that she had some fillings done by these dentists

and a crown by Dr. Stewart.  The claimant remembers that she also

was treated by a dentist by the name of Williams somewhere in the

Tulsa area but does not recall any other dentists which she has

seen.  The claimant agreed that after she was kicked in the nose on

August 19, 2004, Dr. Burton treated her and also prescribed

medications for her sinuses.  The claimant testified that she saw

Dr. Burton a couple of times during the month of August 2004.  The

claimant agreed that she was sent to St. Edwards after the

September 2004 head butting event and then she was sent to Dr.

Ellis who she saw approximately three times.  The claimant agreed

that she was not happy with Dr. Ellis and asked to be seen by Dr.

Bolding which the carrier agreed to.  The claimant agreed that Dr.

Bolding did TMJ surgery in December 2004 on an outpatient basis and

that this completely relieved her pain.  The claimant testified

that she had been off work as a result of her injuries until

January 17, 2005, when Dr. Bolding released her to return to work

without restrictions.  The claimant testified that the respondent

continued to pay her salary and that she is back working for the

respondent.  The claimant agreed that recently her dental treatment

has been paid for through her group insurance.  The claimant

testified that it was her understanding that she needed to have

implants and her cavities addressed in order to maintain and

protect what Dr. Bolding has done for her.  The claimant testified

that her mouth was not meant to wear a splint twenty-four hours a
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day seven days a week like she has been having to wear for the last

couple of years.  The claimant agreed that besides the implants,

fixing the claimant’s cavities or crowns, Dr. Bolding has also

recommended braces in order to fix her malocclusion.  

On redirect examination, the claimant agreed that she is

currently wearing a splint everyday and that she has been wearing

this splint ever since she healed sufficiently from the surgery Dr.

Bolding performed.  The claimant testified that she did not need to

wear a splint prior to her accident nor was she wearing the splint

at the time of her accident.  The claimant testified that the

splint which she is required to wear makes it difficult for her to

talk and for people to understand her speech.  The claimant

testified that she has to work very hard trying to make her speech

clear.  The claimant testified that at the end of the day she is

worn out as a result of this activity.  The claimant testified that

she cannot eat normally because she can only eat soft foods.  The

claimant testified that due to her brace she has to be very guarded

around her grand children and fells like she needs to be wearing a

face mask.  The claimant agreed that she would like to have the

treatment recommended by Dr. Bolding so that she would not have to

be burdened with her splint.  The claimant testified that she has

had some of her recent dental treatment taken care of by her group

health insurance because the workers’ compensation carrier would

not answer her calls or respond to her request.  The claimant was

asked about the bridge which she has and the claimant responded

that she does not consider this bridge to be missing teeth because
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they are there.  The claimant then, after being questioned, did

agree that the bridge is not her natural teeth.

On October 5, 2004, Dr. Bolding writes that he has seen the

claimant on referral from Dr. Ellis.  Dr. Bolding notes that the

claimant has suffered a severe blow to her lower jaw which caused

a dislocation of her jaw with severe pain.  Dr. Bolding notes that

the claimant had TMJ surgery in 1987 and subsequent to this surgery

has done well with her TMJ symptoms without discomfort or problems.

The doctor notes that she has not worn a splint since the surgery.

After examination, the claimant was diagnosed with having

arthralgia of the temporomandibular joints and possible articular

disorder.  Dr. Bolding recommended orthotic splint therapy, range

of motion exercises, non steroidal splint therapy, heat and ice

packs, and to refrain from working in an area which might possibly

injure her jaw.  Dr. Bolding writes that if her problems continue

they will schedule her for an MRI.  Dr. Bolding writes again on

December 9, 2004, that the claimant’s MRI revealed significant

articular disc displacement bilaterally and condyles still appear

to be healthy and there appears to be good consistency of cartilage

of the disc.  Dr. Bolding recommended bilateral temporomandibular

joint arthroplasties to reposition the disc back over the head of

the condyle.  Dr. Bolding writes that prior to surgery he would

recommend that Dr. Dean McNeal do any minor restorations that need

to be completed to avoid post surgical inflamation or infection of

the teeth.  Dr. Bolding notes that once the disc are repositioned

the claimant would require physical therapy for six to eight weeks



10

as well as continued orthotic splint therapy.  Dr. Bolding notes

that once the claimant’s post surgical orthotic splint therapy has

provided significant relief within the joints and the muscles of

mastication he would then begin rehabilitation of her occlusion.

Dr. Bolding notes that this restoration or rehabilitation of her

occlusion would involve implants at number 18, 19 and 13.  Dr.

Bolding writes that the claimant will probably need orthodontic

therapy of the maxillary and mandibular dental arches as well to

align her teeth.  The doctor notes that without alignment of her

teeth, they will not be able to protect her joints.  Dr. Bolding

notes that in addition to the orthodontic therapy the claimant will

need comprehensive restoration of her maxillary and mandibula

dental arches.  The doctor notes that the claimant may require

orthognathic surgery if her orthodontic therapy is unable to

totally correct her occlusion.  The doctor notes that the

claimant’s pre-existing dental condition while somewhat compromised

will require total rehabilitation in order to stabilize and protect

the joints post surgically.  On August 18, 2005, Dr. Bolding writes

that the claimant is now eight months post operative bilateral

temporomandibular joint arthroplasties noting that she is doing

well and continuing to wear her splint.  Dr. Bolding writes that

due to the claimant’s significant injury she received to her joints

she will require extensive occlusal alignment in order to stabilize

the joints.  The doctor notes that currently the claimant is in an

orthotic splint which is simulating an ideal bite.  The doctor

notes that she is currently wearing a splint twenty four hours a
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day seven days a week and in order to eliminate this splint they

will have to get her teeth together.  The doctor notes that if the

claimant did not have orthodontics then she would have to stay in

her splint for the rest of her life, noting further that she needs

the posterior implants because she is lacking posterior support in

her occlusion.  Dr. Bolding writes that while the claimant’s teeth

were malaligned prior to the accident and she had lose of teeth

prior to the accident, now that she had the injury to her TM joints

and subsequent surgery she now must have good dental rehabilitation

to protect the joints.

The claimant’s medical records and treatment for her

compensable injuries were reviewed by Dr. David A. Kaplan a

licenced dentist in the state of Colorado and a consultant for

NADENT.  Dr. Kaplan writes on November 9, 2005, that he has

reviewed all the information submitted and it is his opinion that

all prior dental records should be reviewed before assuming

liability for the TMJ surgery.  Dr. Kaplan notes that the claimant

had prior dental needs as well as a prior TMJ surgery.  The doctor

writes that the claimant’s most recent TMJ surgery has now altered

her bite further writing that there is no evidence that occlusal

instability causes TMJ, or that occlusal stability protects the

TMJs.  Dr. Kaplan writes that post surgical orthodontia and any

follow up oral rehabilitation is not causally related to her

accident.  Dr. Kaplan writes that he questions whether Dr. McNeal’s

splint therapy for the claimant was administered properly and that

the usual protocols were followed.  This doctor sets forth that the
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presence of TMJ disc displacement does not automatically mean that

disc repositioning surgery is necessary.  Dr. Kaplan writes that in

the claimant’s case, it is now too late to debate splint therapy

and whether or not the bilateral TMJ surgeries could have been

avoided.  Dr. Kaplan writes that the claimant had significant pre-

existing dental conditions of tooth decay, periodontal disease,

multiple missing teeth, fractured teeth and partially crowned teeth

as well as a pre-existing malocclusion.  Dr. Kaplan notes that the

claimant has now had bilateral TMJ surgery which of course has

changed her bite.  Dr. Kaplan recognizes that Dr. Bolding is

recommending implants, and extensive dental rehabilitation in order

to protect her joints.  Dr. Kaplan opines that there is no

scientific evidence that occlusal instability causes TMD or that

occlusal stability protects the TMJs.  Dr. Kaplan notes that the

claimant did not undergo any type of rehabilitation as to her

dental care following her 1987 TMJ surgery.  Dr. Kaplan writes

again that he does not believe that the post surgical oral

rehabilitation proposed by Dr. Bolding are causally related to this

claimant’s injury.

On July 20, 2006, Dr. Scott Bolding writes to the claimant’s

attorney in regard to the review of the claimant’s case made by Dr.

David Kaplan.  Dr. Bolding acknowledged that the claimant did have

malalignment of her teeth and definite dental needs prior to her

accident at school but due to the accident she developed very

symptomatic TMJ disorder that required surgical intervention.  Dr.

Bolding notes that the claimant’s prior TMJ surgery in 1987
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weakened the claimant’s joints making her more susceptible to

injury.  Dr. Bolding writes that initially they attempted orthotic

splint therapy but were unsuccessful in relieving her symptoms or

control her pain.  The doctor writes that an MRI revealed bilateral

disc displacement of the TMJs and that the resulting surgery

repositioned the discs using bilateral TMJ orthoplasties and a

Mitek anchor to stabilize the disc over the head of the condyle.

Dr. Bolding writes that this procedure has allowed the claimant to

be pain free but with the repositioning of the disc, she now has a

bite that is malaligned.  Dr. Bolding writes that the claimant now

wears a splint full time to protect her joints because of her

teeth’s position.  The doctor notes that it was the surgery that

changed the claimant’s bite and if they remove the splint without

adjusting the claimant’s bite she will place unwarranted stress on

her joints and may create further damage.  The doctor writes that

the occlusion and dental work need to be completed.  Dr. Bolding

writes that over his thirteen-year history of performing these

procedures, he has experienced a 90 percent plus successful rate

with the surgeries if occlusal rehabilitation is maintained post

surgically.  The doctor writes that once the surgical procedure of

repositioning the disc has been completed, it changes the

claimant’s occlusion necessitating dental realignment in order to

maintain the health and integrity of the TMJs.  Dr. Bolding writes

that following the TMJ surgery the claimant’s teeth were malaligned

and some teeth were in poor condition, therefore, the teeth needed

to be repositioned and reconstructed to protect the new joint
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position.  Dr. Bolding writes that TMJ repositioning surgery has a

higher success rate if occlusal rehabilitation is maintained post

surgically.  Dr. Bolding writes that prior to the claimant’s

accident she did have dental needs and dental malalignment but she

was doing well without pain and did not have immediate concerns for

orthodontics and or dental rehabilitation.  The doctor writes that

the claimant’s accident did create a need for her to undergo

orthodontics and dental rehabilitation on a non elective basis.

The doctor writes that because of the repositioning of her disc her

bite did change causing the need for immediate rehabilitation of

her teeth in order to assure proper protection of her joints.  Dr.

Bolding writes that he disagrees with Dr. Kaplan’s analysis that

occlusal stability of the teeth play no role in the TMJ remaining

non symptomatic.  Dr. Bolding again writes that it is his

experience with treatment of TMD patients that occlusal instability

can and does play a significant role in the TMJ disorders.  Dr.

Bolding writes again that it is his experience that occlusal

stability is a mandatory requirement for successful TMJ surgery.

After a complete review of this entire record, I find that the

claimant has proven by a preponderance of the evidence that she is

entitled to additional medical treatment for her compensable

injuries.  The claimant’s treating physician, Dr. Bolding, has

treated the claimant successfully to date and according to the

claimant’s testimony she has been greatly relieved as to her pain.

The testimony of the claimant as well as from Dr. Bolding has been

that in order to maintain a good result from her TMJ surgery she
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has had to wear a mouth splint twenty four hours a day seven days

a week for the past two years.  The claimant has testified that

this mouth splint makes it difficult for her to communicate and

impossible for her to eat regular foods.  Dr. Bolding has

recommended additional dental rehabilitation for the claimant’s

mouth in order to stabilize her condition and alleviate her need

for wearing the mouth splint.  Dr. Bolding has testified that he

has had a 90 percent plus success rate with the treatment plan

which he is recommending.  It is noted that a Colorado dentist who

is paid to review other physicians’ work finds that Dr. Bolding as

well as all the other doctors in Arkansas have compromised this

claimant’s situation and have mishandled her treatment program.

Dr. Kaplan, after reviewing some medical reports sent to him

concerning the claimant’s situation, has determined that she should

continue to wear her mouth splint in hopes of being able to wean

herself off of the use of the splint and hoped that her TMJ

problems do not reemerge due to her malalignment.  It is noted that

Dr. Kaplan has never seen the claimant and by his own admission has

not had access to all of her medical records.  I find that Dr.

Bolding’s recommendations are more appropriate to address the

claimant’s compensable injuries.  The respondents, therefore,

should pay for the recommended dental rehabilitation in order to

treat the claimant’s compensable injuries.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all applicable dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained compensable injuries to her face and

jaw on September 23, 2004.

4. The claimant is entitled to a weekly compensation rate of

$293.00 for temporary total disability.

5. The parties agree that the claimant was kicked in the nose

by a child on August 19, 2004.

6. The respondents have accepted the August 19, 2004, injury

as compensable and have paid medical only.

7. The claimant has proven by a preponderance of the evidence

that she is entitled to additional medical treatment to address her

compensable injuries as recommended by Dr. Bolding.  See discussion

above.

ORDER

The claimant has proven by a preponderance of the evidence

that she is entitled to additional medical treatment as recommended

by Dr. Bolding for the treatment of her compensable injuries.  

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


