
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F409551 

MARCOS AMAYA, Employee  CLAIMANT

NEWBERRY’S 3N MILL, Employer  RESPONDENT

AIG CLAIMS SERVICE, Carrier RESPONDENT

OPINION FILED JANUARY 30, 2006

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MELISSA ROSS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 5, 2006, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on November 3, 2005,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The prior opinion of April 29, 2005 is final.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to temporary total disability from June 2, 2004 through

a date yet to be determined.

2.   Attorney fee.

The claimant contends he is entitled to temporary total disability benefits from June

2, 2004 through a date yet to be determined, as well as a controverted attorney fee. 

The respondents contend the claimant sustained at best a muscle strain to his lower

back.  He is currently being treated by Dr. Danks for degenerative disease of the lumbar

spine.   As such, temporary total disability benefits from the date of the injury would not be
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appropriate.   Additionally, the claimant has worked since his injury in June of 2004.  The

claimant has been non-compliant with therapy recommended by Dr. Danks, but

respondents continue to remain willing to pay for reasonable and necessary medical care.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The prior Opinion filed April 29, 2005 is final and res judicata.

2.   Claimant has proven by a preponderance of the evidence that he is entitled to

payment of temporary partial disability benefits at the rate of $109.00 per week beginning

June 3, 2004, and continuing through a date yet to be determined.

3.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

This claim was the subject of a prior hearing conducted on April 7, 2005.  Following

that hearing I filed an opinion on April 29, 2005 finding, inter alia, that claimant had

suffered a compensable injury to his back while an employee of the respondent on June

2, 2004.   I also found that claimant earned an average weekly wage of $284.00.   Neither

party appealed that opinion; therefore, it became final and res judicata.   

At the time of the last hearing claimant reserved as an issue his entitlement to

temporary total disability benefits.   The current issue before the Commission involves

claimant’s request for temporary total disability benefits beginning June 2, 2004, and

continuing through a date yet to be determined.   Claimant also requests a controverted

attorney fee.
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ADJUDICATION

A claimant is entitled to temporary total disability benefits if they remain within their

healing period and they suffer a total incapacity to earn wages.   A claimant is entitled to

temporary partial disability benefits if they remain within their healing period and they suffer

only a decrease in their capacity to earn the wages they were receiving at the time of the

injury.   Arkansas State Highway & Transportation Department v. Breshears, 279 Ark. 244,

613 S.W. 2d 392 (1981).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant is entitled to temporary partial disability benefits

in the amount of $109.00 per week beginning June 3, 2004 and continuing through a date

yet to be determined.

First, I find that claimant has remained within his healing period since the time of his

injury.   Following his injury on June 2, 2004, claimant sought medical treatment for his

back injury from Dr. Shannon Card on July 15, 2004 at which time he was diagnosed as

suffering from a back strain with spasm.   Claimant was given medication and instructed

to follow up in two weeks.   Claimant was next evaluated by Dr. Card on July 29, 2004, at

which time Dr. Card noted that the claimant should not try to return to work at a job which

involved bending and lifting until his condition had improved.   

Based upon the fact that respondent controverted compensability of claimant’s

injury, claimant did not seek any additional medical treatment until after the April 29, 2005

opinion finding the claim compensable and holding respondent liable for reasonable and

necessary medical treatment.   Claimant’s next medical treatment occurred with Dr. Danks,

a neurosurgeon, on July 19, 2005.   At that time Dr. Danks diagnosed claimant as suffering

from a herniated nucleus pulposis with lumbago and ordered physical therapy.   More

recently, on October 25, 2005, Dr. Danks again noted that claimant had a herniated disc

at the L4-5 and L5-1 levels.    He also referred claimant for epidural steroid injections.   
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Significantly, Dr. Danks addressed claimant’s ability to work in a letter dated

September 19, 2005, wherein he stated:

He was hurt at work in June 2004.  He has had back pain
since that time and he has been unable to work.  Only
recently, has he been able to pursue any treatment.  He
is still unable to work due to his condition.

The medical reports from Dr. Card and Dr. Danks indicate that claimant has

remained within his healing period since the time of his original injury.   

In contrast to the opinion of Dr. Danks is the opinion of Dr. Steven Cathey, a

neurosurgeon in North Little Rock, who evaluated claimant at respondent’s request.  Dr.

Cathey stated in a report dated December 8, 2005 that in his opinion the claimant had

reached maximum medical improvement with respect to his work-related injury.   He also

indicated that claimant should either return to work at regular duty or find some other work

which he could perform.   

First, I find that the opinion of Dr. Danks is entitled to greater weight than that of Dr.

Cathey.   Dr. Danks has been claimant’s primary treating physician while Dr. Cathey on the

other hand evaluated claimant on only one occasion.   Furthermore, I note that Dr.

Cathey’s medical report is somewhat contradictory.   On one hand, he indicates that

claimant has reached maximum medical improvement with regard to his work-related

injury, but on the other hand indicates that the epidural steroid injections recommended by

Dr. Danks are a reasonable treatment option and furthermore indicates that those

treatments should be paid for by the workers’ compensation carrier since they were not

provided during the initial stages of claimant’s medical treatment.

In short, I find that the opinion of Dr. Danks is credible and entitled to greater weight

than the opinion of Dr. Cathey.  Accordingly, I find that claimant remains within his healing

period for his compensable back injury.

In order to be entitled to temporary total or temporary partial disability benefits
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claimant has the burden of proving by a preponderance of the evidence that they suffer a

total or partial incapacity to earn wages.   In this particular case, while Dr. Danks’ report of

September 19, 2005 would support a finding that claimant has been totally incapacitated

from working since the date of his injury, the evidence indicates that claimant has in fact

worked for some employers since his injury.

At the hearing claimant described four jobs which he had performed or tried to

perform subsequent to his injury.   The first of these involved picking peaches.   Claimant

testified that he worked at this job two days one week and three days a second week.

According to claimant’s testimony he was paid $6.50 per hour and worked five to six hours

per day.   Claimant also testified that he attempted to go back to work performing a roofing

job which he had previously performed but was unable to do so.

Claimant also testified that he performed work for a man named Catalino picking up

the trash from houses which were being roofed.   Claimant testified that he would

sometimes work two days per week some weeks and then none other weeks.   Claimant

testified that he would work two or three weeks out of every month for two days.   Claimant

testified that he was paid $110.00 to $120.00 per week for his work.   According to

claimant’s testimony he could not work more than two days per week because of back

pain.

Finally, claimant testified that he also worked for an individual named Reynaldo

Martinez.   Claimant testified that he would work for Martinez two or three days per week

and was paid $120.00 to $130.00 per week.

Despite Dr. Danks’ letter of September 19, 2005, it is impossible to make a finding

that claimant suffered a total incapacity to earn wages since the date of his injury given his

testimony that he has worked for wages since that time.   However, Dr. Danks’ opinion that

claimant should not be working coupled with claimant’s testimony that he could not work

more than two or three days per week due to back pain does support a finding that
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claimant has suffered a partial incapacity to earn wages.

A.C.A. §11-9-520 states that in cases of temporary partial disability a claimant shall

be entitled to 66 and 2/3's percent of the difference between the claimant’s average weekly

wage prior to the accident and their wage earning capacity after the injury.   In this

particular case, I found in the prior opinion that claimant earned an average weekly wage

of $284.00.   The issue then becomes the claimant’s wage earning capacity after the injury.

Unfortunately, the record is unclear as to the exact days and time claimant worked

for these various employers.   For instance, claimant testified at the hearing that the job

picking peaches occurred some four to five months after the accident.   However, at his

deposition on December 21, 2004, claimant indicated that this job had begun four or five

months earlier which would have been in July or August of 2004, not four or five months

after the injury in June 2004.   

Claimant does have the burden of proving by a preponderance of the evidence that

he is entitled to temporary partial disability benefits.   In this particular case, given the

evidence presented I find that claimant has suffered only a partial incapacity to earn wages

since the date of his injury.   Furthermore, I find that claimant’s wage earning capacity after

his injury equaled $120.00 per week which according to his testimony was the most he

earned working for the gentleman named Catalino and the minimum he earned working

for Reynaldo Martinez.   Subtracting the claimant’s wage earning capacity of $120.00 per

week from his average weekly wage of $284.00 per week leaves a difference of $164.00.

Claimant is entitled to two-thirds of that difference, or $109.00 per week.

In summary, I find based upon the evidence presented that claimant has remained

within his healing period for his compensable back injury from the date of his injury and

continuing through a date yet to be determined.  Furthermore, while Dr. Danks opined that

claimant had been unable to work from the date of his injury, claimant has in fact worked

for various employers.   Given this evidence, claimant did not suffer a total incapacity to
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earn wages.   However, based upon the opinion of Dr. Danks as well as claimant’s

testimony regarding his inability to work more than two or three days per week, I do find

that claimant suffered a partial incapacity to earn wages.   Based upon the evidence of

record, I find that claimant had a wage earning capacity of $120.00 per week after his

injury; therefore, claimant is entitled to temporary partial disability benefits in an amount

equal to $109.00 per week beginning June 3, 2004, and continuing through a date yet to

be determined.

Respondent has controverted claimant’s entitlement to all unpaid indemnity benefits.

AWARD

Claimant is entitled to temporary partial disability benefits beginning June 3, 2004

and continuing through a date yet to be determined at the rate of $109.00 per week. 

Respondent has controverted claimant’s entitlement to temporary partial disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

temporary total disability benefits awarded.   This fee is to be paid one-half by the carrier

and one-half by the claimant.   

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE
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