
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F403506 

SHERRY ADAMS, Employee  CLAIMANT

SIMMONS FOODS, Employer  RESPONDENT

S.B. HOWARD & COMPANY, Carrier RESPONDENT

OPINION FILED JUNE 6, 2006

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by LAURA MCKINNON, Attorney, Fayetteville, Arkansas.

Respondents represented by TOD BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On May 10, 2006, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on August 31, 2006, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to her spine on March 8, 2004.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $340.80 which would entitle her to compensation at the rate of

$227.00 per week for temporary total disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Entitlement to temporary total disability benefits from March 9, 2004 through
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March 12, 2004, and temporary total disability benefits or §11-9-505(a) benefits beginning

October 8, 2004.

2.   Claimant’s entitlement to medical benefits for her compensable back injury.

3.   Attorney fee.

At the time of the hearing the parties agreed that the respondent has paid for

claimant’s medical treatment up to approximately November 2004, just before she was

referred to Dr. Cannon.   The respondent has also agreed to pay for the first requested

period of temporary total disability benefits in March 2004.   Finally, respondent also

requests a credit against any temporary total disability benefits awarded for unemployment

benefits received by claimant.

The claimant contends she is entitled to temporary total disability benefits or

benefits pursuant to §11-9-505(a) beginning October 8, 2004.  She further contends she

is entitled to medical benefits for her compensable back injury and an attorney fee. 

The respondents’ contentions are set forth in its pre-hearing questionnaire attached

to the pre-hearing order as Exhibit Number 1.   In addition, respondents added additional

contentions in a letter dated March 9, 2006 which is contained in the transcript as

Commission Exhibit Number 2.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 31, 2005, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.
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2.    The parties’ stipulation that claimant earned an average weekly wage of

$340.80 which would entitle her to compensation at the rate of $227.00 per week for

temporary total disability benefits is also hereby accepted as fact.

3.   Claimant has met her burden of proving by a preponderance of the evidence

that respondent is liable for payment of all unpaid medical treatment through October 24,

2005.   

4.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits beginning October 8, 2004.

5.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to benefits pursuant to A.C.A. §11-9-505(a) beginning October 8, 2004.

FACTUAL BACKGROUND

The claimant is a 54-year-old high school graduate who has worked for the

respondent since September 18, 1998.   The medical records reflect that claimant has

made complaints of low back pain off and on for several years prior to March 2004. 

Before her injury in March 2004, the claimant sought medical treatment from Dr. Benjamin

for low back pain on December 26, 2003, at which time she reported pain radiating down

her left leg as far as her knee.

The parties have stipulated that claimant suffered a compensable injury to her low

back on March 8, 2004.   On that date, the claimant was holding a stainless steel tub of

chicken when it was struck by a pallet jack and she was shoved against some stairs.

Claimant was taken to the nurse’s station and was treated at the hospital that evening.

The next day claimant was evaluated by Dr. Rebecca Lewis, the respondent’s plant

physician.   Dr. Lewis diagnosed claimant’s condition as a severe sacral contusion and low

back pain secondary to blunt trauma.   Dr. Lewis prescribed medication and took claimant

off work for two days.   Claimant was next evaluated by Dr. Lewis on March 11, 2004, at
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which time Dr. Lewis noted that claimant was still having a lot of discomfort and was unable

to bear weight on her tailbone.   Her impression at that time was persistent lumbosacral

spine pain with tenderness over the sacral prominence.   Dr. Lewis prescribed back rest,

gave an injection, provided medication, and ordered physical therapy three times a week

for one week.   Dr. Lewis also released the claimant to return to work with restrictions.

The medical records indicate that claimant continued to receive medical treatment

from Dr. Lewis during the month of March and that she continued to have persistent low

back pain.   As a result, Dr. Lewis referred claimant to Dr. Kendrick, an orthopaedic

surgeon, for an evaluation.   Dr. Kendrick’s medical report of April 1, 2004 notes that

claimant was complaining of pain in the left lumbosacral and sacroiliac areas.   Dr.

Kendrick’s medical report indicates that claimant’s injury of March 8, 2004 basically

aggravated her pre-existing condition.   Dr. Kendrick prescribed medication, exercise, a

walking program, and took claimant off work for two weeks.   When claimant returned to

Dr. Kendrick on April 12, 2004 he indicated that she was not as improved as he felt she

would be and ordered an MRI scan.   In his office notes of April 19, 2004, Dr. Kendrick

stated that the MRI scan did not reveal a disc herniation.   Dr. Kendrick at that time

released claimant to light-duty work and indicated that he would see the claimant again in

approximately one month and would anticipate releasing her to full duty at that time.

After the April 19 visit with Dr. Kendrick the claimant returned to work for the

respondent performing her job in process control.   With the exception of no longer lifting,

the claimant essentially performed the same job she was performing prior to her injury. 

Claimant’s job required her to perform various quality checks involved in the production of

chicken.  This included making sure that employees washed their hands, checking foot

baths, checking the ice house, and walking around the plant to make sure there was no

chicken on the floor.   Claimant’s job duties also required her to check the parts wash

station where chicken was treated with a solution containing chlorine.  A level below 20
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parts per million was considered too low and a level above 50 parts per million was

considered too high.   In the process of performing claimant’s job she was required to

document these levels on forms required by the United States Department of Agriculture.

After claimant was seen by Dr. Kendrick on April 19, 2004, she filed for a change

of physician and was allowed to see her family physician, Dr. Benjamin.  Dr. Benjamin has

primarily treated claimant conservatively with medication and has referred claimant for

additional medical treatment from Dr. Cannon and Dr. Gallaher, neurosurgeon.   Claimant

received injections and a TENS unit from Dr. Cannon and was evaluated by Dr. Gallaher.

Claimant has undergone no surgical procedures and has continued to receive medical

treatment at the direction of Dr. Benjamin, with her last medical care occurring two months

prior to the hearing at which time Dr. Benjamin renewed prescriptions.

As previously noted, the claimant was released to return to work by Dr. Kendrick and

she did in fact return to work for the respondent at her job in process control.  Claimant

continued performing this job for the respondent until October 8, 2004, when she was

terminated for failure to complete proper documentation.

Claimant has filed this claim contending that she is entitled to temporary total

disability benefits or A.C.A. §11-9-505(a) benefits beginning October 8, 2004.   Claimant

also requests payment of medical treatment for her compensable injury.

ADJUDICATION

The first issue for consideration involves claimant’s request for payment of medical

treatment.   A claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonably necessary for treatment of a compensable injury.  Norma

Beatty v. Ben Pearson, Inc., Full Commission Opinion filed February 17, 1989 (D612291).

When assessing whether medical treatment is reasonably necessary for the treatment of

a compensable injury, both the proposed procedure and the condition it is sought to
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remedy must be analyzed.  Deborah Jones v. SEBA, Inc., Full Commission Opinion filed

December 13, 1989 (D512553).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant is entitled to payment for medical treatment

through October 24, 2005, a date she was seen by Dr. Cannon.   

As previously noted, the claimant had a prior history of low back complaints.

Medical records from Dr. Benjamin prior to the claimant’s work-related injury indicate that

claimant had previously complained of low back pain radiating into her hip and thigh as far

back as November 10, 2000.   Furthermore, Dr. Benjamin’s notes of February 28, 2001

note a history of persistent back pain.   Just prior to the claimant’s compensable injury, the

claimant had sought medical treatment from Dr. Benjamin on December 26, 2003 after

waking up with low back pain.   Claimant at that time reported pain radiating down her left

leg as far as her knee.   

While the claimant did have a pre-existing low back condition, the claimant did suffer

an injury to her low back while working for respondent on March 8, 2004.   As a result,

claimant was evaluated on several occasions by Dr. Lewis before being referred to Dr.

Kendrick, orthopaedic surgeon, for additional evaluation and treatment.  Dr. Kendrick’s

office note of April 1, 2004 indicates that he clearly believes that claimant is having

problems as a result of her compensable injury:   “I think this lady is having true, legitimate

problems and I am in the process of addressing this.”   After initially taking claimant off

work for two weeks Dr. Kendrick did allow claimant to return to light duty work.  Dr.

Kendrick also ordered an MRI which he read as not showing a disc herniation.   Dr.

Kendrick’s last evaluation of the claimant occurred on April 19, 2004, at which time he

indicated that he would see claimant back in one month and anticipated that at that time

he would release claimant to full duty.

The respondent contends that Dr. Kendrick’s statement supports a finding that
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claimant had reached maximum medical improvement as of May 19, 2004, one month after

Dr. Kendrick’s report.   I find no merit to this contention.   First, claimant did not return to

Dr. Kendrick but instead received a change of physician to Dr. Benjamin.   Therefore, it is

impossible to know whether Dr. Kendrick would have released claimant to full duty or not.

 Furthermore, Dr. Kendrick did not indicate in his April 19, 2004 report that claimant would

reach the end of her healing period or that she would need no additional medical treatment

in one month.   Instead, Dr. Kendrick only indicated that he anticipated releasing the

claimant to full duty work at that time.   Even if Dr. Kendrick had released claimant to full

duty work on May 19, 2004, that does not automatically mean that she would not be

entitled to additional medical treatment for her compensable injury.

While claimant did not return to Dr. Kendrick, she did seek medical treatment from

Dr. Benjamin following the granting of her change of physician request.   Dr. Benjamin

initially treated claimant conservatively with medication and eventually referred claimant

to Dr. Cannon for pain management.   In a report dated November 29, 2004, Dr. Cannon

indicated that he and the claimant discussed several treatment options including injections

and a TENS unit.   Dr. Cannon indicated that claimant preferred the TENS unit option and

indicated that if it was ineffective he would consider an injection.   A report from Dr.

Cannon dated March 16, 2005 indicates that the TENS unit was not effective in treating

claimant’s complaints of pain.   Thereafter, in October 2005 claimant was given an injection

by Dr. Cannon in the left SI joint.   Claimant was also seen by Dr. Cannon on October 24,

2005, at which time his final diagnosis was left sacroilitis with low back pain and left hip

pain.   Dr. Cannon noted that neither the TENS unit nor the sacroiliac joint injection were

effective in treatment claimant’s condition.   As a result, he recommended that claimant

receive follow up treatment with her primary care physician.

The next medical report is a letter from Dr. Benjamin dated October 25, 2005, the

day after Dr. Cannon’s report.   Dr. Benjamin notes that a recent MRI scan of that date
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shows a broad based disc bulge which he contended represented a progression of the

ruptured disc from previous MRIs and probably explained the claimant’s persistence of

symptoms.   As a result, Dr. Benjamin referred claimant to Dr. Gallaher, neurosurgeon.

The medical records contains a report from Dr. Gallaher dated November 2, 2005. 

Although Dr. Gallaher indicated that the MRI scan did reveal a disc bulge at the S1 nerve

root, he indicated that it did not compress on the nerve as far as he could tell.   He also

indicated that the findings were not impressive with respect to the claimant’s symptoms

and indicated that despite numerous interventions claimant had received no significant

improvement.

ASSESSMENT: Clinically, this lady has left S1 
radiculopathy and a small disc bulge at this level.
I suppose it is conceivable but [sic] this could be
causing her symptoms, although it is not that
impressive.   She has tried numerous interventions,
including the tincture of time, epidural steroid 
injections, etc. without significant improvement.

After claimant’s visit with Dr. Gallaher, she again returned to Dr. Cannon who

provided an additional injection on November 8, 2005.   Subsequent notes from Dr.

Cannon indicate that these injections again were of no benefit.

Respondent stated at the time of the hearing that it had paid for medical treatment

until some time in November 2004 shortly before claimant was referred by Dr. Benjamin

to Dr. Cannon.  I find that respondent is liable for payment of all unpaid medical treatment

provided to the claimant up through October 24, 2005, the date she was seen by Dr.

Cannon.   Even though the claimant had a pre-existing low back problem, claimant did

suffer an injury to her low back while working for respondent on March 8, 2004.   As a

result, she was being treated by Dr. Lewis and Dr. Kendrick.   Although Dr. Kendrick had

indicated that he anticipated releasing the claimant to full duty approximately one month

after April 19, 2004, he did not state that claimant would need no additional medical
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treatment.   After April 19, 2004 the claimant was granted a change of physician to Dr.

Benjamin who treated claimant conservatively for her pain and eventually referred her to

Dr. Cannon for pain management.   Dr. Cannon initially treated claimant with a TENS unit

which was ineffective and subsequently gave her an injection which was also ineffective.

 As a result, on October 24, 2005 Dr. Cannon indicated that he was releasing claimant to

receive any necessary follow up care with her primary care physician.  The next day Dr.

Benjamin authored a letter indicating that claimant had undergone another MRI scan which

revealed a disc bulge and he referred claimant to Dr. Gallaher for an evaluation.   However,

Dr. Gallaher was not impressed by the findings and noted that despite numerous

interventions nothing had improved claimant’s condition.   Claimant was subsequently

again given an injection by Dr. Cannon and again it was ineffective.

Based upon the foregoing, I find that the medical treatment rendered to claimant

through October 24, 2005 was reasonable and necessary and causally related to her

compensable low back injury.   That medical treatment provided to the claimant was for the

purpose of alleviating  her back pain.   However, with respect to treatment subsequent to

October 24, 2005, I find that claimant has failed to prove by a preponderance of the

evidence that the medical treatment is reasonably necessary for treatment of her

compensable injury.   Despite various treatments, none of them have provided any

significant improvement.   This was the opinion of Dr. Gallaher on November 2, 2005. 

Furthermore, despite the fact that a prior injection had not been effective, claimant

nevertheless underwent an additional injection by Dr. Cannon on November 8, 2005, which

was also ineffective.  

Accordingly, I find that respondent is liable for payment of all unpaid medical

treatment beginning in November 2004 and continuing through October 24, 2005. 

Respondent is not liable for payment of any medical treatment subsequent to that date.

The next issue for consideration involves claimant’s contention that she is entitled
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to temporary total disability benefits beginning October 8, 2004, the date that she was

terminated by the respondent.   In order to be entitled to temporary total disability benefits

the claimant has the burden of proving by a preponderance of the evidence that she

remains within her healing period and that she suffers a total incapacity to earn wages.

Arkansas State Highway & Transportation Department v. Breshears, 272 Ark. 244, 613

S.W. 2d 392 (1981).   

I find that claimant has failed to prove by a preponderance of the evidence that she

suffered a total incapacity to earn wages as of October 8, 2004.   First, I note that prior to

that date the claimant had been released by her treating physicians to return to light duty

work which she did.   There is no medical evidence indicating that any of claimant’s treating

physicians took her off work as of October 8, 2004.   Furthermore, claimant admitted at the

hearing that she would have continued working for the respondent if she had not been

terminated.    After her termination the claimant admitted filing for unemployment benefits

stating, “I was hoping I could go to work somewhere,” and “I was trying to get a job.”

Based upon the foregoing evidence, I find that claimant did not suffer a total

incapacity to earn wages as of October 8, 2004.

Alternatively, claimant contends that she is entitled to benefits pursuant to A.C.A.

§11-9-505(a).   That section provides:

(1)  Any employer who without reasonable cause
refuses to return an employee who is injured
in the course of employment to work, where
suitable employment is available within the
employee's physical and mental limitations,
upon order of the Commission and in addition
to other benefits,  shall be liable to pay the
employee the difference between benefits
received and the average weekly wages lost
during the period of the refusal, for a period
not exceeding one (1) year.

In order to prove entitlement to benefits pursuant to A.C.A. §11-9-501(a)(1), the
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employee must establish (1) that she sustained a compensable injury; (2) that suitable

employment within her physical and mental limitations was available with the employer; (3)

that the employer refused to return the employee to work; and (4) that the employer’s

refusal to return the employee to work was without reasonable cause.   Torrey v. City of

Fort Smith, 55 Ark. App. 226, 934 S.W. 2d 237 (1996).   

I find that claimant has met her burden of proving by a preponderance of the

evidence that she did suffer a compensable injury with the respondent and that suitable

employment was available within her physical limitations with the respondent.  As

previously noted, claimant had been placed on light duty work by her treating physicians

and she had returned to work for the respondent performing a job within those limitations.

The primary question in this case is whether the respondent refused to return the

employee to work and whether that refusal was without reasonable cause.  In Clayton Kidd

Logging Company v. McGee, 77 Ark. App. 226, 72 S.W. 3d 557 (2002), the Arkansas

Court of Appeals noted that the termination of an employee who has been returned to work

may in effect amount to a refusal to return the employee to work.  If that refusal was

without reasonable cause the employee may be entitled to benefits pursuant to A.C.A. §11-

9-505(a).

The claimant was terminated on October 8, 2004 after she made errors in

documentation reports on October 1 and October 4.   The evidence presented at the

hearing clearly indicates that the accurate reporting and documentation is essential to the

respondent’s business.   The evidence also indicates that claimant had a history of errors

in documentation records.   Claimant admitted that even before her injury on March 8,

2004 she had been written up, disciplined, and demoted on two occasions with reduction

in pay for failure to properly document records.   After her injury the claimant was

suspended for three days in August 2004 without pay for failure to properly document that

respondent was out of chlorine.   The disciplinary form of August 23, 2004 indicates that
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further documentation problems would result in further disciplinary action “up to and

including termination.”

The next documentation problem occurred on October 1, 2005, at which time

claimant documented that chicken exposed to more than 50 parts chlorine per million had

been re-rinsed.   The chicken had not been re-rinsed and claimant admitted that chicken

exposed to excess chlorine is not re-rinsed but is condemned.   

Q. They don’t re-rinse chicken out there that’s
been exposed to - - to over 50 parts per million of
chlorine, do they?

A. No, they don’t.

According to claimant’s own testimony this would have resulted in the USDA asking

questions if it believed that the chicken had been exposed to excessive chlorine levels.

Finally, on October 4, 2005, the claimant documented excess levels of chlorine in

the parts wash station.   The respondent contends that because no production was on the

floor claimant was not required to make inspections and was not to record the chlorine

level.  Claimant disagrees contending that she was to check chlorine levels regardless of

whether there was production or not.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to prove that her termination was

without reasonable cause.   Before her injury the claimant had been written up, disciplined,

and demoted on two occasions with reductions in pay for failure to properly document

records.   After the claimant returned to work she was suspended for three days in August

2005 for failure to provide accurate documentation.   At that time the claimant was

informed that further documentation problems would result in further disciplinary action up

to and including termination.   Despite that warning, on October 1 the claimant completed

documents indicating that chicken exposed to excess levels of chlorine had been re-rinsed.
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The chicken had not been re-rinsed and to record that it had was an error in

documentation.   Claimant admitted that chicken exposed to excess chlorine is not re-

rinsed but is condemned.

As previously noted, on October 4, 2005 the claimant reported excess of levels of

chlorine which according to her testimony she is required to do.   Irregardless of the

circumstances of October 4, 2005, I find that claimant has failed to prove that respondent

did not have reasonable cause to terminate claimant based upon her improper

documentation on October 1, 2005.   Claimant had previously been warned that further

documentation problems would result in disciplinary action up to and including termination.

 Despite that warning, claimant on October 1 indicated that chicken exposed to more than

50 parts per million had been re-rinsed.   This was incorrect documentation and served as

a basis for claimant’s subsequent termination.

In summary, even if claimant was correct in reporting excessive chlorine levels on

October 4, 2005 before production started, respondent’s decision to terminate the claimant

for documentation problems based upon the events of October 1, 2005 was reasonable

given claimant’s history of prior documentation problems, her suspension in August 2005

for documentation problems, and her warning at that time that any further documentation

problems would result in disciplinary action up to and including termination.   Proper

documentation is critical to the functioning of the respondent’s business and respondent’s

termination of the claimant for failure to properly document records was reasonable under

the circumstances.

Accordingly, claimant has failed to prove by a preponderance of the evidence that

she is entitled to benefits pursuant to A.C.A. §11-9-505(a).

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the
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amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

respondent is liable for payment of all unpaid medical treatment provided in connection

with her compensable low back injury from November 4, 2004 and continuing through

October 24, 2005.   Claimant has failed to prove by a preponderance of the evidence that

she is entitled to medical benefits for her compensable injury subsequent to that date.

Claimant has failed to prove by a preponderance of the evidence that she is entitled to

temporary total disability benefits or benefits pursuant to A.C.A. §11-9-505(a) beginning

October 8, 2004.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 


