
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F212216

APRIL WISE CLAIMANT

ST. EDWARD MERCY MEDICAL CENTER RESPONDENT

SISTERS OF MERCY HEALTH SYSTEM, RESPONDENT
INSURANCE CARRIER

OPINION FILED SEPTEMBER 21, 2005

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by ROBERT BLATT, Attorney, Fort Smith,
Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

This matter is currently before the Commission for

consideration of the claimant’s request for a change of physicians.

Due to the limited nature of the proceeding, the parties have

waived their right to hearing and agreed that this matter be

submitted for a decision based upon the written stipulations

offered by the parties on July 26, 2005 (see attachments to

claimant’s attorney’s letter of July 27, 2005).  In determining

this issue, the Commission will also take judicial recognition of

its prior Opinions and Orders or lack thereof.  

The claimant initially requested a change of physicians by

Motion filed with this Commission on May 5, 2005.  The respondents

filed a written response to this Motion on May 13, 2005.

By Order dated June 10, 2005, the claimant was granted a

change of physicians, pursuant to Ark. Code Ann. §11-9-514, to Dr.

Tony Raben (an orthopaedic surgeon in Fayetteville, Arkansas).
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This Order erroneously recited that the claimant was being taken a

change of physicians to Dr. Raben from Dr. Renato Bosita.  However,

Dr. Bosita has never been authorized by the respondents or this

Commission to provide the claimant with treatment for her

compensable injury.  The claimant’s previous “authorized” treating

physician for her compensable injury was Dr. Keith Holder (a

general practitioner).  Thus, the change was in fact granted from

Dr. Holder to Dr. Raben.  

By a Supplemental Order, dated June 17, 2005, the Medical Cost

Containment Division purported to set aside its previous Order

granting the claimant a change of physicians. The reasons given for

this action in the Supplemental Order was that the claimant had

already been granted her one time change of physicians in this

claim and that there had been a previous final holding by this

Commission that the claimant was not entitled to any medical

services or treatment after October 7, 2002.  

The Order of June 17, 2005, recites:

“The adjuster brought to the Administrator’s

attention that the claimant had already been

granted a change of physicians in this claim.”

A review of the Commission’s file shows that the adjuster was

clearly in error.  I can find no Order in the Commission’s file in

this claim granting the claimant her one time change of physicians

provided by Ark. Code Ann. §11-9-514.  No evidence has been offered

by the respondents to show otherwise. Thus, when the previously

granted change of physicians was subsequently set aside, this
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action was taken by the Cost Containment Division based upon an

obvious mistake of material fact (i.e. that the claimant had

already had her one time change of physicians).  

The prior Opinion of January 3, 2005, which has become final,

did hold that the claimant failed to prove by the greater weight of

the credible evidence that any medical services or treatment she

received for her lower back and lower extremity complaints on and

after October 7, 2002, were necessitated by or connected with her

compensable back injury of April 5, 2002.  This prior Opinion also

held that the claimant failed to prove that she continued within

her healing period from the effects of her April 5, 2002

compensable injury after April 23, 2002.  

However, the claimant need no longer show that further medical

treatment is necessary or even appropriate, as a pre-requisite to

an entitlement to a change of physicians.  Applicable case law

provides that Ark. Code Ann. §11-9-514 (a)(3)(ii) establishes an

absolute, statutory right to a one time change of physicians under

the Arkansas Workers’ Compensation Act, Collins v. Lennox

Industries, Inc., 77 Ark. App.,75 S.W. 3rd 204 (2002).  Therefore,

the prior final Opinion of January 3, 2005, would not prevent the

claimant from her absolute statutory right to this one time change.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission as

jurisdiction of this claim.

2. On April 5, 2002,  the relationship of employee-self
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insured employer-third party administrator existed

between the parties.

3. On April 5, 2002, the claimant sustained a compensable

injury to her low back or lumbar spine.

4. The self insured employer has contracted with an

appropriate manage care organization and exercised the

weight to select the claimant’s initial primary care

physician.

5. Prior to June 10, 2005, the claimant had not been granted

a change of physicians by this Commission, pursuant to

Ark. Code Ann. §11-9-514.

6. The claimant is entitled as a matter of right to a change

of physicians from her last authorized treating

physician, Dr. Keith Holder, who had been selected by the

respondent.  Dr. Cyril Raben, an orthopaedic surgeon, is

an appropriate physician to whom the claimant should be

granted a change of physicians.

7. The respondents have controverted the claimant’s

entitlement to a change of physicians.

8. Pursuant to Ark. Code Ann. §11-9-715 (c) (1) the

claimant’s attorney would be entitled to a fee of $200.00

for obtaining the claimant the controverted change of

physicians.

ORDER

For the reasons heretofore set forth in this Opinion, the

claimant should be and hereby is granted a change of physicians,
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pursuant to Ark. Code Ann. §11-9-514(a)(3)(ii) from Dr. Keith

Holder to Dr. Cyril Raben. The respondents are liable for the

initial evaluation of the claimant by Dr. Raben. This liability is

subject to the medical fee schedule established by this Commission.

  The respondents shall pay to the claimant's attorney one-half

of his maximum statutory attorney's fee under Ark. Code Ann. §11-9-

715(c)(1) or $100.00.  The claimant’s attorney is hereby authorized

to receive from any benefits which may hereinafter become due and

payable to the claimant the remaining one-half of this attorney’s

fee or $100.00.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       


