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Claimant represented by ROBERT BLATT, Attorney, Fort Smith, Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on October 5, 2004, in Fort Smith , Arkansas.

The deposition of Dr. Holly Heaver Jennings, was taken on February 20, 2003, and has been

admitted as Respondent’s Exhibit No. 3. 

A pre-hearing order was entered in this case on December 18, 2002.  This pre-hearing

order purported to set forth the stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  Prior to the commencement of the hearing, the parties

agreed upon the appropriate weekly compensation rates, which were the maximum statutory rates

on April 5, 2002.    A copy of the pre-hearing order with this handwritten amendment noted

thereon, was made Commission’s  Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and are hereby accepted:

1. On April 5, 2002,  the relationship of employee-self insured employer-third party

administrator existed between the parties.

2. The appropriate weekly compensation rates are $ 425.00 for total disability and

$319.00 for permanent partial disability.

3. On April 5, 2002, the claimant sustained a compensable injury to her low back.

4. There is no dispute over the payment of medical expenses incurred through April
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23, 2002.

5. There is no dispute over the payment of temporary total disability benefits accruing

through October 9, 2002. 

By agreement of the parties. the issues to be litigated and resolved at the present time were

limited to the following:

1. The claimant’s entitlement to additional medical services after April 23, 2002.

2. The claimant’s entitlement to additional temporary total disability from October 10,

2002 through a date yet to be determined.

3. Appropriate attorney’s fees.

4. Whether the additional medical services were “unauthorized.”

In regard to these issues, the claimant contends that she has not reached her maximum

healing period and is entitled to additional medical benefits from the respondent.  Claimant states

since respondent has not paid for certain medical expenses she has incurred that she is entitled to

reimbursement for those medical expenses.  Further, that the claimant’s attorney should have an

attorney’s fee on all benefits paid in this case other than medical benefits as of the date of filing  the

claim.

In regard to these issues, the respondents contend that the claimant has received all benefits

to which she is entitled.  Respondents contend that claimant’s problems after April 23, 2002, are

not related to her employment.  Respondents contend that claimant was released following a

diagnosis of a  lumbar strain to return to work on April 23, 2002, without restrictions.

DISCUSSION

In order to be entitled to the disputed medical expenses (i.e. those after April 23, 2002), the

claimant must prove that these expenses were incurred for medical services that  were necessitated

by or connected with her admittedly compensable injury of April 5, 2002.  In order to be entitled

to the temporary total disability benefits she now seeks, the claimant must prove that she continued
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within her healing period from the effects of her compensable injury of April 5, 2002 and was

rendered totally disabled as a result of this injury.

Clearly, the additional medical services the claimant received for her low back complaints

and lower extremity complaints, beginning with her visit to  Dr. Holder on October 7, 2002, were

necessitated by or connected with the lower back and lower extremity complaints she was voicing

at that time.  The same holds true for her claim for additional temporary total disability benefits.

This claim is based upon the lower back and lower extremity complaints voiced by the claimant on

and after October 7, 2002.  Thus, in order to be entitled to the additional benefits she now seeks,

the claimant must prove that her lower back and lower extremity difficulties, on and after October

7, 2002, are related to the previous admittedly compensable injury.

A determination of the cause of the claimant’s difficulties and complaints with her lower back

and lower extremities on and after October 7, 2002, is made more difficult by the fact that there

is no clear cut medical evidence concerning the actual cause of her various complaints on and after

October 7, 2002.   Two lumbar MRI’s (performed on October 18, 2002 and December 18, 2002)

are interpreted as showing a mild disc bulge at the L4-5 level and a small central disc bulge at the

L5-S1, which was opined to be associated with an annular tear or fissure.  However, there was no

evidence that either of these defects were impinging on the claimant’s spinal cord or any exiting

nerve roots.  Nerve conduction studies of the claimant’s lower extremities (on February 25, 2003)

were entirely normal and showed no evidence of any radiculopathy from cord or nerve root

impingement.  Curiously, a lumbar discogram with a follow up enhanced  CT scan (performed on

April 15, 2003) purportedly showed a tear of the L3-4 disc, no apparent tear or fissure of the L4-5

disc, and definitely no tear of the L5-S1 disc. This discogram did produce some symptoms consistent

with the claimant’s back complaints when the L4-5 disc was tested.  However, it did not reproduce

any symptoms when the L3-4 and  L5-S1 discs were tested.

The various defects, involving the claimant’s lumbar discs, have been diagnosed by  various

physicians, particularly Dr. Renato Bosita of the Texas Back Institute of Plano, as being attributable
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to degenerative disc disease, rather than any specific or acute injury. In summary, there is no

objective evidence of any physical defect or injury to explain the claimant’s lower extremity

complaints. , and her lower back complaints appear to be attributable to degenerative changes

involving her lumbar discs.

Clearly, employment related aggravations of degenerative conditions, such as the claimant’s

degenerative lumbar disc disease, can constitute “compensable injuries” under the Arkansas

Workers’ Compensation Act.  In fact, the claimant’s compensable injury of April 5, 2002, appears

to have been such an aggravation.  However, these aggravations can also be produced by a

multitude of activities and events, some of which may be relatively minor and insignificant. The

medical evidence in this case records various aggravations or increases in the claimant’s

symptomology due merely to prolonged sitting and riding in a car.

The only direct evidence to link the claimant’s compensable injury with the episode of back

and lower extremity difficulties, on and after October 7, 2002,  is the claimant’s testimony.  In this

regard, she testified that  her difficulties with her back and lower extremities never resolved and

were continually present since the injury of April 5, 2002.  However, this testimony is clearly

contradicted by other more credible evidence presented.  

When the claimant initially reported for medical treatment on April 5, 2002, she  complained

of low back pain that radiated into her left leg, in the left lateral thigh. She  also complained of

numbness of the left calf and foot. A history of a prior  low back injury was noted. The physical

examination performed at that time revealed no objective  findings involving  either the claimant’s

lower back or left lower extremity.  A diagnosis of lumbar strain was made.  

By April 10, 2002, the claimant’s lower extremity complaints had switched from her left

lower extremity to  her right lower extremity.  The claimant continued to be treated with oral

medication,  physical therapy, and work restrictions.  Throughout the claimant’s course of treatment

there continued to be no indication in the medical evidence of any objective  findings to support her

various complaints.
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On April 15, 2002, the claimant reported that she felt much better and only had a “little bit”

of “soreness” in her right hip.  At that point, the claimant’s medication and physical therapy was

continued, but she was released to return to work without restrictions.

On April 23, 2002, Dr. Clark recorded that the claimant stated that she was “much better”,

and she denied any pain “whatsoever” even though she was back performing most of her regular

duties.  Dr. Clark discharged the claimant from further treatment to return only on a p.r.n. basis.

The physical therapy report of April 25, 2002 also noted that the claimant had called in and reported

that she was having “no pain”, was “doing well”, and wished to cancel all of her remaining physical

therapy appointments

In May of 2002, the claimant sought medical treatment for difficulties with her eyes.  In

August of 2002, the claimant sought medical treatment for chest pain.  In September of 2002, the

claimant sought medical treatment for complaints of neck pain that was simply present when she

woke up. The claimant continued under medical treatment for her neck and upper extremity

complaints, and on October 7, 2002, underwent a cervical CT scan that was interpreted as normal.

Throughout this entire period of time, the claimant made no mention of any complaints involving

her back or lower extremities.

Then, immediately following her cervical CT scan, the claimant returned to Dr. Holder.  At

that time, she complained of increasing pain that was again in her left lower back and her left

posterior thigh. She also indicated that, when she would initially get up in the morning, she would

experience left ankle weakness and pain and that any time she attempted to get out of a chair, after

being “sedentary” for approximately 30 minutes, she would have increased low back pain. Again,

the claimant’s physical examination showed no objective findings to support her back and left lower

extremity complaints. Dr. Holder again diagnosed a lumbar strain.

Two days later, on October 9, 2002, the claimant consulted her family physician, Dr. Holly

Jennings, for follow up of her previous cervical complaints. At that time the claimant informed Dr.

Jennings that she was not only having difficulties with her lower back, but was also experiencing
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weakness in both of her lower extremities, to  the point where she had experienced  a couple of

falls. The claimant further indicated to Dr. Jennings that Dr. Holder had scheduled her for an MRI

of the lumbar spine (a fact not noted in his medical records).  This MRI study was subsequently

performed at the request of Dr. Jennings.  The claimant never returned to Dr. Holder, but

commenced treatment for her lower back and lower extremity complaints by Dr. Jennings or

physicians to whom she was referred by Dr. Jennings.   The claimant ultimately ceased this

treatment and personally sought the services of Dr. Boca in Plano, Texas.

Thus, the evidence shows that the claimant sought no medical treatment, whatsoever, for

any complaints involving her back and lower extremities between April 23, 2002 and October 7,

2002.  The claimant is a LPN and works for a hospital. She had previously been provided by her

employer with prompt medical treatment for her back difficulties.   The claimant has shown no

natural reluctance to seek treatment for any of her various physical complaints.   If she had, in fact,

experienced any continuing problems with her back and lower extremity,  after April 23, 2002, it

is inconceivable that she would wait over four months to return for any medical treatment. It is also

difficult to believe that she would also fail to report these  complaints, when she was being treated

for other difficulties, particularly her cervical and upper extremity complaints.

It is simply my opinion that the greater weight of the credible evidence supports the

conclusion that the claimant’s episode of back and lower extremity difficulties, which began on or

about April 5, 2002, had resolved by April 23, 2002.  The greater weight of the credible evidence

fails to show that the claimant’s subsequent episode of difficulties in her back and lower extremities

were in any way caused by this prior episode of difficulties with this same portion of her anatomy

in April of 2002.  Thus, any medical services required by the claimant’s lower back and lower

extremity difficulties on and after October 7, 2002, were not necessitated by or connected with her

compensable injury on April 5, 2002.  Any temporary total disability produced by her lower back

and lower extremity difficulties on and after October 7, 2002, does not represent disability resulting

from the compensable injury of April 5, 2002.  
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On April 5, 2002,  the relationship of employee-self insured employer-third party

administrator existed between the parties.

3. On April 5, 2002,  the claimant earned wages sufficient to entitle her to weekly

compensation benefits of $425.00 for total disability and $319.00 for permanent

partial disability.

4. On April 5, 2002, the claimant sustained a compensable injury to her low back. 

5. There is no dispute over the payment of medical expenses incurred through April

23, 2002.

6. The claimant has failed to prove  that any medical services provided her for her

lower back and lower extremity complaints on and after October 7, 2002 were

necessitated by or connected with the compensable injury of April 5, 2002. Thus,

these services would not represent “reasonably necessary medical services” for the

compensable injury of April 5, 2002, as that term is used in Ark. Code Ann. §11-9-

508.

7. There is no dispute over the payment of temporary total disability benefits accruing

October 9, 2002.

8. The claimant has failed to prove by the greater weight of the credible evidence that

she continued within her healing period from the effects of her compensable injury

of April 5, 2002 and was rendered totally disabled from performing regular gainful

employment as a result of this injury on and after April 23, 2002. Rather, the greater

weight of the credible evidence presented indicates that her compensable injury of

April 5, 2002 had resolved by April 23, 2002 (regardless of whether it was a lumbar

strain or an aggravation of her degenerative disc disease).

9. The respondents have controverted the claimant’s entitlement to any additional
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medical services for the compensable injury of April 5, 2002 and her entitlement to

any additional temporary total disability benefits as a result of this injury.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to deny and

dismiss the present claims for additional medical services and additional temporary total disability

benefits for the compensable injury of April 5, 2002.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


