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HORTON BROTHERS
PRINTING CO., INC.,
EMPLOYER         RESPONDENT

FEDERATED MUTUAL
INSURANCE CO.,
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OPINION FILED MARCH 14, 2005

Pursuant to a hearing conducted December 15, 2004, before Administrative Law Judge Richard B.
Calaway in Little Rock, Pulaski County, Arkansas, with

Ms. Casey R. Tucker, Attorney at Law, Little Rock, Arkansas, appearing for the claimant; and

Mr. David C. Jones, Attorney at Law, Little Rock, Arkansas, appearing for the respondents.

STATEMENT OF THE CASE

This is a dispute over distribution of the proceeds of a third party settlement pursuant to Ark.

Code Ann. §11-9-410. 

The claimant contended that, because he has not been made whole by the settlement, the

entire net proceeds should be distributed to him without allowing respondents to participate, even

though they have paid approximately $7,310.26. on his behalf.  The claimant further contended that

it is not his intention to settle around the respondents.

The respondents contended that they are entitled to a two-thirds lien on the net proceeds of

the settlement, pursuant to Ark. Code Ann. §11-9-410, and that the evidence fails to show that the

claimant has not been made whole, particularly in light of the amount of the settlement which was

less than policy limits of the third party carrier, Farm Bureau.  In the alternative, they contended that
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if the claimant has not been made whole, the right of the respondents to pursue the third party in an

independent action should be preserved.  

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employment relationship

existed at all pertinent times; the claimant suffered a compensable injury as a result of a motor

vehicle accident February 27, 2004; respondents paid benefits in the total amount of $7,310.26; and

the claimant has settled his claim by accepting the total amount of $9,000.00 from the insurance

carrier for the third party tortfeasor, Farm Bureau.

3. The claimant has failed to show that he has not been made whole by the settlement

and, consequently, pursuant to Ark. Code Ann. §11-9-410, the net proceeds should be distributed

as follows: $1,990.47 to the claimant and $3,980.93 to the respondent carrier.

DISCUSSION

The claimant was employed by the respondent employer as a delivery driver, delivering

envelopes, letterhead, Christmas cards, and related items in the central Arkansas area, when he

suffered admittedly compensable injuries in a motor vehicle accident February 27, 2004.  The

claimant stated that the third party was speeding and hit the side of his van as he was returning from

a delivery, causing injuries to his shoulder, back, and knee.  He testified that his lower back was
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injured and that he struck his knee on the dashboard.  The third party was given a traffic citation; the

claimant was not.

He testified that he received medical care and that surgery was discussed for his knee but that

he declined it.  He stated that his day-to-day activities were limited now and that he has to get other

people to do things around the house that he used to do, such as mowing the yard and using a ladder

to clean the gutters.  He testified that his knee bothered him and his back also bothered him so that

he had to get somebody to help him for awhile.  He stated that he now could do those things just a

little bit but not much.  He also stated that his pain causes him to take BC’s in the mornings and in

the evenings, before he goes to sleep, for pain in his neck, back, and knee.  He also testified that his

knee sometimes swells up on him.

He testified that he received an offer of $9,000.00, which he thought was for the time he was

off, pain and suffering, and future surgery, and that he understood he could accept the $9,000.00 or

file suit and let a jury decide what he was entitled to.  He decided to accept the settlement because

he did not want to lose anything.  He also stated that he did not know what the policy limits were.

A representative of Farm Bureau later testified that the policy limits were $25,000.00.

On cross-examination, the claimant denied that he had confused the current injury with an

injury that had occurred in 2001 where his back injury actually occurred.  However, in a deposition,

the claimant had previously testified that his back and knees were injured in the 2001 incident and,

at the hearing, his attorney stipulated that there had been no treatment for the claimant’s back

following the current injury.  The claimant also testified that the workers’ compensation insurance

carrier paid for his medical treatment.  He also stated that at the time of the injury he made $8.50 per

hour but was making $9.53 an hour at the time of his deposition and had not sustained any wage loss
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as a result of his compensable injuries.  At the time of the hearing, he was doing the same job that

he had done prior to the accident, without the employer having to change anything to accommodate

him.  He also stated that he had not been to the doctor since April or May for his injuries.  He also

revealed that his 2001 injury was settled for $8,000.00.  In his deposition, the claimant also indicated

that his physicians had recommended surgery after the 2001 injury, although he testified at the

hearing that the surgery recommendation occurred after the 2004 injury.  In response to a question,

he agreed that he thought the third party settlement was fair to him.

The settlement proposed by the claimant is as follows:

Gross Settlement: $9,000.00  
Less Attorneys’ Fees: $3,000.00
Less Attorneys’ Costs: $     28.60

Net Proceeds: $5,971.40

TOTAL TO CLAIMANT $5.971.40

As an alternative argument, the respondents asserted that their right to pursue the third party

tortfeasor in a separate action should be preserved, if the claimant is found not to have been made

whole.  However, it has been held that there is only one cause of action, which cannot be split

without the consent of the third party tortfeasor, even though Ark. Code Ann. §11-9-410 recognizes

that either the employee or the workers’ compensation insurance carrier may initiate the suit against

the third party tortfeasor, provided that reasonable notice of the initiation of such cause of action is

given to the other party.  Travelers Insurance Co. v. O’Hara, 350 Ark. 6 (2002); U.S. Fidelity &

Guaranty Co. v. Glass, 261 Ark. 45 (1977); St. Paul Fire & Marine Ins. Co. v. Wood, 242 Ark. 879

(1967).
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Because the claimant has asserted the made whole doctrine to prevent the respondents from

recovering under Ark. Code Ann. §11-9-410, it is he who should have the burden of proving that the

made whole doctrine applies.  In considering whether the claimant has met this burden, his

credibility is a factor.  The credibility of the claimant was diminished by his inconsistent testimony

concerning the effects of the 2001 injury and those related to the current 2004 injury.

Here, the claimant was unable to separate the effects of the 2001 injury and the 2004 injury,

especially as they related to the condition of his back.  Nevertheless, the record shows that the

claimant has continued to work, at a greater rate of hourly compensation, and that he settled well

below the limits of the third party’s insurance policy, $25,000.00, even though the third party was

ticketed.  Moreover, the record indicates that he has suffered injuries that could fairly be considered

relatively minor and, further, that the claimant considered the settlement to be fair.  Under these

circumstances, it does not appear that he has demonstrated that the third party settlement failed to

make him whole.  For that reason, the respondents are entitled to recover as provided under Ark.

Code Ann. §11-9-410.

ORDER

Pursuant to the foregoing opinion and the law, the proceeds of the third party settlement

should be distributed consistent with the foregoing, including a distribution of the net proceeds, one-

third to the claimant and two-thirds to the respondents.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


