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Hearing before Administrative Law Judge Mark Churchwell on
July 6, 2005 in Mountain Home, Baxter County, Arkansas.

Claimant was represented by Honorable Frederick S. Spencer,
Attorney at Law, Mountain Home, Arkansas.

Respondents No. 1 were represented by Honorable Bill H.
Walmsley, Attorney at Law, Batesville, Arkansas.

Respondent No. 2 was represented by Honorable Jeremy
Swearingen, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on July 6,

2005 in Mountain Home, Arkansas.  A Prehearing Order was

entered in this case on April 18, 2005.  This Prehearing

Order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the

present time.  A copy of this Prehearing Order was made

Commission’s Exhibit No. 1 to the hearing record.  The
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following stipulations were submitted by the parties during

the hearing and are hereby accepted: 

1. The claimant sustained injuries on April 14, 2004,

which would be compensable under the Arkansas Workers’

Compensation Law.   

2. Virginia Surety Company provided Johnson Custom

Homes with workers’ compensation coverage in the State of

Arkansas from April 7, 2004 to September 23, 2004.  

3. The Ohio Bureau of Workers’ Compensation is a

State-administered workers’ compensation fund.  

By agreement of the parties, the issue to be litigated

and resolved at the present time was identified as follows

at the start of the hearing:

1. Whether the respondents’ pending Motion to Dismiss

this claim should be granted on the basis that Ohio has

jurisdiction of the claim, or on the basis that the claimant

has elected his remedy by choosing to file his claim in Ohio

and by receipt of benefits based on the Ohio claim. 

By agreement of the parties, the record consists of a

certified copy of the July 6, 2005 hearing transcript and

the exhibits contained therein.  In addition, I have “blue-

backed” to designate as part of the record the post-hearing

briefs filed by the parties.   
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DISCUSSION

1. Evidentiary Objections.

A. Admissibility of the August 24, 2004 Cease and
Desist Order entered by Insurance Commissioner
Mike Pickens.

Respondent No. 2 objects to the Cease and Desist Order

entered by Insurance Commissioner Mike Pickens with respect

to the illegal activities of Paysource, Inc. in the State of

Arkansas being admitted into evidence.  Respondent No. 2

asserts that the Order and information and evidence related

to it are not relevant to the issue of jurisdiction,

specifically, whether the claimant knowingly or actively

initiated a claim in Ohio and knowingly received benefits

thereto.  I find that the Cease and Desist Order is not only

relevant, but critical, for a full understanding of the

applicable law, illegal activities which occurred in this

case, and a proper understanding of the election of remedies

issue presented in this case.  Therefore, I find that

Respondent No. 2's objection to the admissibility of the

Cease and Desist Order on relevance grounds is overruled.  

B. Proffer of questions on pages 68-69 of the hearing
transcript to the claimant, which were arguably
beyond the scope of original cross-examination.

Since Mr. Swearingen reserved the right to call the

claimant as a witness upon his later direct examination, I 
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find that Mr. Swearingen’s questions on re-cross examination

and the claimant’s related testimony are admissible even to

the extent that the questions may have gone beyond Mr.

Swearingen’s original cross-examination of the claimant.  

2. Jurisdiction and Election of Remedies.

I find the claimant’s testimony credible in all

respects and corroborated by the documentary evidence and by

the testimony of Mr. Stetka.   The witness testimony and

documentary evidence therefore establish to my satisfaction

by a preponderance of the evidence as follows.

The claimant, Edward Williams, became employed by Steve

Johnson in approximately January of 2002 working on Mr.

Johnson’s own home and was paid by check.  Mr. Williams was

later put on payroll for work for Johnson Custom Homes in

approximately March of 2002.  Johnson Custom Homes is

primarily engaged in the business of building residential

houses in the Mountain Home area.  

During the period of Mr. Williams’ employment at

Johnson Custom Homes between March of 2002 and his fall at

work on April 14, 2004, Johnson Custom Homes utilized in

succession three payroll companies.  The first payroll

company was out of Texas.  I received no information at the

hearing regarding the second payroll company.  The third 
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payroll company was PaySource.   

PaySource is a professional employer organization, as

defined under the Ohio Administrative Code, which enters

into contractual arrangements whereby PaySource purports to

lease employees to client employers and requires the leased

employees to sign an agreement which confers exclusive

jurisdiction to the state of Ohio for workers’ compensation

purposes.  The Ohio Bureau of Workers’ Compensation is a

State-administered workers’ compensation fund.  In either

January or February of 2004, Mr. Williams and other

employees already working at Johnson Custom Homes in

Arkansas were required as a condition to continue their

employment, and to get paid, to sign an “Agreement to Select

the State of Ohio as the State of Exclusive Remedy” on a

form which bears the logo of the Ohio Bureau of Workers’

Compensation, and which appears to be a standard form

prepared by that Bureau.  The Agreement form recites that

the Agreement can only be used where the employer has

current Ohio workers’ compensation coverage in effect.  

When Mr. Williams fell at work and sustained admittedly

compensable fracture injuries on April 14, 2004, Steve

Johnson called the work site shortly thereafter and advised

that Mr. Williams should go to the hospital and that the 
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necessary forms would be taken care of.  Either Steve

Johnson or his secretary, Pat, obtained the paperwork

necessary to file a claim through the Ohio Bureau of

Workers’ Compensation.  There appears to be no dispute that

the Ohio Bureau of Workers’ Compensation paid for Mr.

Edwards’ initial medical treatment and for a period of

disability into August of 2004.  

Mr. Williams ultimately came under the treatment of Dr.

Thomas Knox for his orthopaedic conditions, including a

diagnosed knee injury and a diagnosed back injury, in

addition to his other admittedly compensable injuries

accepted by the Ohio Bureau of Workers’ Compensation.  Dr.

Knox corresponded with the Ohio Bureau of Workers’

Compensation, including filing a “C9" form to amend the

injuries sustained to include an L-2 compression fracture. 

The Ohio Bureau of Workers’ Compensation then contacted Mr.

Williams to advise that the Bureau of Workers’ Compensation

wished to obtain a physician review for the request of

additional conditions, and advised  Mr. Williams that he

would need to complete a “C86 Motion” in order to do so,

which he did.   Furthermore, Dr. Knox completed a “C9" to

advise the Ohio Bureau of Workers’ Compensation of the

diagnosed knee pain.  Thereafter, the Bureau of Workers’ 
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Compensation again advised Mr. Williams that he would be

required to file a “C86 Motion” to amend the injury, which

he again did.  By letter dated June 16, 2004, the Ohio

Bureau of Workers’ Compensation advised Mr. Williams that

the Ohio Bureau of Workers’ Compensation (not Mr. Williams)

was referring the matter to the Ohio Industrial Commission

for a hearing regarding the two C86 forms filed by Mr.

Williams.  

The Industrial Commission of Ohio held a hearing on

July 15, 2004, at which no one appeared on behalf of Mr.

Williams, on behalf of PaySource, or on behalf of the Bureau

of Workers’ Compensation.  As a result of that hearing, an

Ohio District Hearing Officer denied the two C86 Motions at

issue.  

Prior to the July 15, 2004 hearing held by the Ohio

District Hearing Officer, Mr. Williams engaged the services

of Attorney Rick Spencer, in Mountain Home, Arkansas.  By

letter dated July 7, 2004, Mr. Spencer filed a request for

benefits with the Arkansas Workers’ Compensation Commission. 

On July 9, 2004, Attorney Spencer mailed to the Clerk of the

Industrial Commission of Ohio a motion to dismiss Mr.

Williams’ current proceedings in Ohio.  That Motion was 
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never referred to in the District Hearing Officer’s

decision, and it is unclear whether the Motion was received

prior to the July 15, 2004 hearing.

On August 24, 2004, Arkansas Insurance Commission Mike

Pickens entered a Cease and Desist Order finding that

PaySource is not properly licensed under applicable Arkansas

law, that PaySource is in arrears in payment of unemployment

taxes, and for at least one client has not obtained workers’

compensation insurance coverage from an insurance carrier

licensed in Arkansas, in violation of Ark. Code Ann. § 23-

92-409(c)(4)(A).  

The respondents assert that Mr. Williams is estopped

from pursuing a claim for workers’ compensation benefits in

Arkansas under the election of remedies doctrine. 

Specifically, the respondents assert that Mr. Williams’

claim under the Arkansas Workers’ Compensation law is barred 

because Mr. Williams actively initiated a claim for benefits

under Ohio law and/or knowingly received benefits pursuant

to the Ohio workers’ compensation law. 

The Arkansas Court of Appeals has succinctly stated the

law regarding election of remedies as follows:

The election-of-remedies rule is that, where a
party has a right to choose one of two or more
appropriate but inconsistent remedies, and with
full knowledge of all the facts of the case and of
his rights, he makes a deliberate choice of one, 
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he is bound by his election and is estopped from again
electing or resorting to the other remedy, although the
judgment obtained in the first action fails to afford
relief to the party making the election.  Sharpe v.
Stodghill, 191 Ark. 500, 86 S.W.2d 934 (1935).  The
essential elements of the election-of-remedies rules
are: (1) both remedies were available; (2) they were
inconsistent; (3) they were based on the same state of
facts; (4) the same parties were involved in both
suits; (5) the party against whom the rule is being
raised was not mistaken as to the existence of any
material facts.  Eastburn v. Galyen, 229 Ark. 70, 313
S.W.2d 794 (1958).  

Curen v. Arkansas Prof. BB Lic. Brd., 79 Ark. App. 43, 84

S.W.3d 47 (2002).  

In Biddle v. Smith & Campbell, Inc., 28 Ark. App. 46,

773 S.W.2d 840 (1989), the Arkansas Court of Appeals

indicated that the determination as to whether or not an

election of remedies has been made regarding workers’

compensation benefits depends upon whether the claimant

actively initiated the proceedings or knowingly received

benefits pursuant to the laws of another state.   On the

other hand, it has long been recognized that no such

estoppel should apply if the employer or insurance carrier

improperly or in bad faith channeled the claim into the

other state.  Id.  See also 6 Larson, Workmen’s Compensation

Law § 102.03[6](2000) stating that “a fortiori, there is no

election if the employer misleads the employee on any matter 

relevant to the employee’s choice of remedy.”  
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In the present case, I find that Johnson Custom Homes

and PaySource misrepresented the true facts to Edward

Williams, and to the other individuals who signed the

Agreement to Select the State of Ohio as the State of

Exclusive Remedy, when Mr. Williams and the other

individuals were required to sign the agreement as a

condition of their employment.  I find that the agreement

was clearly illegal under the laws of the State of Arkansas,

for reasons discussed below.   I further find that the

efforts of Johnson Custom Homes and of PaySource to channel

Mr. Williams’ workers’ compensation claim to the Ohio Bureau

of Workers’ Compensation was illegal under both the Arkansas

Insurance Code and the Arkansas Workers’ Compensation Law. 

Furthermore, I find that Mr. Williams did not actively

pursue benefits under the Ohio Workers’ Compensation Law; to

the contrary, Mr. Williams attempted to remove his workers’

compensation injury from the jurisdiction of the Ohio Bureau

of Workers’ Compensation, and was simply unsuccessful in

doing so.

In reaching my conclusions, I note that PaySource’s

attorney argued at the start of the hearing that the

employment relationship in this case on April 14, 2004 was

between Edward Williams and PaySource.  PaySource’s brief on 
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appeal argues in part that Mr. Williams should be bound by

his signing of the Agreement to Select the State of Ohio as

the State of Exclusive Remedy for a workers’ compensation

injury.  However, I respectfully point out that both

Christopher Benintendi’s July 23, 2004 letter to Carl Bayne

and Insurance Commissioner Mike Pickens’ August 24, 2004

Cease and Desist Order establish that PaySource is a

professional employer organization which enters into

contractual arrangements whereby it “leases” employees to

client employers.  As such, the employment relationship in

the present case between Edward Williams, Johnson Custom

Homes, and PaySource is governed by the provisions of the

“Arkansas Professional Employer Organization Recognition and

Licensing Act” at Ark. Code Ann. § 23-92-401 et seq. 

Pursuant to the provisions of Ark. Code Ann. § 23-92-402(2),

Johnson Custom Homes and PaySource were “co-employers” of

Mr. Williams.  Under the provisions of Ark. Code Ann. § 23-

92-404, no person shall provide professional employment

services in Arkansas unless licensed as a professional

service organization in Arkansas, which former Insurance

Commissioner Mike Pickens has determined that PaySource

failed to do.  Under the provisions of Ark. Code Ann. § 23-

92-409(c)(4)(A), the co-employers were responsible for 
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filing a plan allocating the responsibility to obtain

workers’ compensation coverage from a carrier licensed to do

business in Arkansas, which likewise was clearly not

achieved by PaySource’s participation in the state-

administered Ohio workers’ compensation fund.  Therefore, I

find that the Agreement to Select the State of Ohio as the

State of Exclusive Remedy provided to Mr. Williams and other

employees by Johnson Custom Homes and PaySource violated

both the Arkansas insurance requirements of Ark. Code Ann. §

23-92-409 and the prohibition against waiver of compensation

contained in Ark. Code Ann. § 11-9-108.  In light of Mr.

Williams’ statutory right to a remedy involving an insurance

company licensed by the State of Arkansas, in light of the

illegal efforts of PaySource and of Johnson Custom Homes to

improperly channel Mr. Williams’ workers’ compensation claim

to the Ohio Bureau of Workers’ Compensation rather than to

Virginia Surety Company, and in light of Mr. Williams’

efforts (albeit unsuccessful) to have his claim dismissed

before the Ohio Bureau of Workers’ Compensation, I find that

Mr. Williams is not estopped under the election of remedies

doctrine from pursuing his workers’ compensation claim under

the Arkansas Workers’ Compensation Law before the Arkansas 
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Workers’ Compensation Commission against Johnson Custom

Homes and Virginia Surety Company.  I therefore find that

the respondents’ motion to dismiss must be denied.  

3. Motion to Recuse and Constitutional Challenges.

The Arkansas Supreme Court has indicated that

constitutional questions should be avoided where

appropriate.  In the present case, the claimant stands to

gain nothing financially if I were to address the

constitutionality of the Arkansas Workers’ Compensation Law,

or if I were to consider further the claimant’s request that

I recuse from addressing the constitutionality of the

Arkansas Workers’ Compensation Law, since I have already in

the previous section provided the claimant precisely the

relief which he seeks.  Under these circumstances, I find

that the claimant’s constitutional argument and the

associated recusal request are moot.  See Quinn v. Webb

Wheel Prods., 334  Ark. 573, 976 S.W.2d 386 (1998).  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant sustained injuries on April 14, 2004,

which would be compensable under the Arkansas Workers’

Compensation Law.  

2. Virginia Surety Company provided Johnson Custom

Homes with workers’ compensation coverage in the State of

Arkansas from April 7, 2004 to September 23, 2004.  
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3. The Ohio Bureau of Workers’ Compensation is a

state-administered workers’ compensation fund.  

4. The claimant is not estopped under the election of

remedies doctrine from pursuing a workers’ compensation

claim under the Arkansas Workers’ Compensation Law before

the Arkansas Workers’ Compensation Commission against

Johnson Custom Homes and Virginia Surety Company.  The

respondents’ motion to dismiss is therefore denied. 

5. Because I have concluded that the claimant is

entitled to the relief which he seeks, I find that the

claimant’s constitutional argument is moot.

ORDER

At the request of Johnson Custom Homes and Virginia

Surety Company at the hearing, the parties have reserved the

issues of the appropriate credit, if any, to which Johnson

Custom Homes and Virginia Surety Company may be entitled to

in light of my finding that the claimant may pursue a

workers’ compensation claim under the Arkansas Workers’

Compensation Law before the Arkansas Workers’ Compensation

Commission.  The parties have similarly reserved the issue

as to what benefits, if any, that the claimant is entitled

to receive as a result of his April 14, 2004 injury, and

have also reserved the issue as to whether or not Johnson
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Custom Homes or Virginia Surety Company have controverted

any portion of the claim herein.

I therefore am entering no findings at this time

regarding appropriate coordination of benefits, credits, or

reimbursements, if any, as between Edward Williams, Johnson

Custom Homes, Virginia Surety Company, PaySource, Inc., and 

the Ohio Bureau of Workers’ Compensation. 

IT IS SO ORDERED.

___________________________________
HONORABLE MARK CHURCHWELL
Administrative Law Judge


