
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F403901

PATRICIA A. WHITE,  EMPLOYEE CLAIMANT

MAXWELL HARDWOOD FLOORING, EMPLOYER RESPONDENT

COMPENSATION MANAGERS, INC., CARRIER RESPONDENT

OPINION FILED NOVEMBER 3, 2005

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on August 5, 2005
at Monticello, Drew County, Arkansas.

Claimant represented by the HONORABLE KENNETH A. HARPER, Attorney at Law, Monticello,
Arkansas.

Respondents represented by the HONORABLE ROBERT L. HENRY III, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of temporary

total disability benefits and attorney’s fees.

At issue is the end of the healing period pursuant to Ark. Code Ann. §11-9-102(12) and

whether or not the claimant voluntarily left the respondents’ employ pursuant to Ark. Code Ann.

§11-9-526.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant. 

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on November 15, 2003

at which time the claimant reported bilateral wrist pain which was accepted as compensable.

Medical expenses have been paid.  The claimant’s compensation rate is $170.00.

The claimant contends she gradually developed bilateral carpal tunnel syndrome (CTS) as

a result of her job duties.  She seeks temporary total disability benefits from March 17, 2004 to

August 9, 2004,  and attorney’s fees.
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The respondents contend the claimant is not entitled to temporary total disability benefits.

Although the Prehearing Order indicates the claimant voluntarily left the respondents’ employ, the

testimony at the hearing shows the respondents fired the claimant for cause.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant, who was emotionally

distraught and the Human Resource Manager, Dustin Prince.

The claimant, age 29 (D.O.B. December 29, 1975) has work experience as a cashier and

receptionist.  She worked as an inspector for the respondent-employer, lifting, moving and turning

wooden flooring planks.  In November, 2003 she began experiencing problems with her hands.  She

reported this to her supervisor, Jeff Huggins and manager, Dustin Prince, but she was not given an

accident report form to complete (AR-N).  The claimant’s condition worsened with sharp pains in

her hands and arms and she couldn’t keep up with the assembly line production.

On March 10, 2004, the claimant saw Dr. Reinhardt who prescribed medication and took her

off work one week.  The claimant returned to work after seven days and continued working until

March 17, 2004, so she could see a specialist.  Mr. Prince wanted her to see Dr. Moore who referred

her to Dr. Rutherford.  A nurse  associated with the carrier,  accompanied the claimant to every

doctor visit.  The claimant  was given splints on April 20, 2004.

The claimant returned to work on April 21, 2004 to talk with Mr. Prince about light duty.

At that meeting the claimant was advised she had been fired in March due to her absence from work.

The claimant was forced to sign termination papers in order to receive her last paycheck.  The

claimant stated she lost her house and car due to her financial difficulties.  

The claimant applied for unemployment benefits in May, 2004.   Because she was terminated,

the claimant had to wait eight weeks before she was eligible for benefits.  She received $130.00

weekly from July 10 to August 9, 2004.
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The claimant returned to work on August 9, 2004 at War Eagle making boats.  She stated her

new employer was aware of her limitations and allowed her to work at her own pace.

Dustin Prince testified he made the claimant an appointment with Dr. Reinhardt.  The

claimant did not return to work in March and she did not call in daily as required.  Mr. Prince

conceded that he was aware the claimant was treating with Dr. Moore but he does not recall a

conversation with the claimant on March 17, 2004 about her medical treatment or off work status.

MEDICAL EVIDENCE

The claimant saw general practitioner, Dr. Reinhardt on March 10, 2004.  The handwritten

reports are difficult to read, but it appears he diagnosed tendonitis or carpal tunnel syndrome (CTS)

and prescribed splints and medication.  She was advised to return to work at light duty.  The claimant

saw the doctor again on March 17, 2004 and he referred her to an orthopaedic surgeon, however, the

carrier intervened and sent the claimant to Dr. Moore.

The claimant saw Dr. Michael Moore on April 1, 2004.  He opined that her “clinical

symptoms seem to outweigh her physical findings.”  He made a diagnosis of either CTS or overuse

syndrome and recommended additional diagnostic testing with Dr. Rutherford.  Dr. Moore also

diagnosed an unrelated volar ganglion cyst on the right hand.  Dr. Moore advised her to continue her

“current work status.”

Dr. Rutherford saw the claimant on April 16, 2004 along with Nurse Yvonne Pozarek.  An

EMG/NCV study confirmed CTS but a BTE validity test revealed submaximal effort.  Dr.

Rutherford recommended conservative treatment with vitamins, splints and a bone scan (for arthritis

or tendonitis).  He also recommended light duty (clerical work as opposed to assembly line work).

Ms. White does have evidence via electrodiagnostic testing for carpal
tunnel syndrome.  This may be contributory to her complaints but
clearly would not explain the magnitude of her subjective complaints.
BTE validity testing suggests psychological factors are operant which
serves to render the prognosis less favorable pertaining to resolution
of subjective complaints irrespective of whatever treatment is
undertaken.  Considering all diagnostic information available at this
juncture, conservative management would appear most prudent.
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The claimant saw Dr. Rutherford again on April 20, 2004.  The bone scan was normal.  Due

to the mild bilateral CTS, the claimant was advised to continue with the splints, vitamins, and

restricted duty (no forceful grasping, no repetitive work, and no lifting over 10 pounds).  Dr.

Rutherford cautioned that the claimant would require further observation with a return appointment

in one month, repeat EMG/NCV studies and possibly surgery if her condition progressed.

The claimant saw Dr. Reinhardt again on April 29, 2005.  He prescribed medication and

returned her to work.

FINDINGS AND CONCLUSIONS

Temporary disability is determined by the extent to which a compensable injury has affected

the claimant's ability to earn a livelihood, Ark. Code Ann. §11-9-102(4)(F)(i), §11-9-501, §11-9-

506..  An employee with an injury to the body as a whole is entitled to temporary total disability

compensation during the period of time that he is within his healing period and totally incapacitated

to earn wages.  Arkansas State Highway and Transportation Department v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).   In contrast, an employee with a scheduled injury is entitled to temporary

total disability benefits during the healing period or until the employee returns to work, Wheeler

Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  

The "healing period" is defined as the period necessary for the healing of an injury resulting

from an accident.  Ark. Code. Ann. §11-9-102(12).  The healing period continues until the employee

is as far restored as the permanent character of his injury will permit.  When the underlying condition

causing the disability becomes stable and when nothing further will improve that condition, the

healing period has ended, and the claimant is no longer entitled to receive temporary total disability

compensation or temporary partial disability compensation, regardless of his physical capabilities.

Moreover, the persistence of pain is not sufficient in itself to extend the healing period or to find that

the claimant is totally incapacitated from earning wages.  Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W.2d 582 (1982).  
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An employer can limit their liability to pay temporary total disability benefits by offering the

claimant a job within their work restrictions, Ark. Code Ann. §11-9-526.

If any injured employee refuses employment suitable to his or her capacity offered to or

procured for him or her, he or she shall not be entitled to any compensation during the continuance

of the refusal, unless in the opinion of the Workers’ Compensation Commission, the refusal is

justifiable.

The evidence of record shows the claimant has been diagnosed with bilateral CTS requiring

continuing medical treatment.  This injury was accepted as compensable.  Presently, conservative

treatment and light duty have been recommended.  During her treatment, the employer and their

agent, (Ark. Code Ann. §11-9-405) the insurance company’s nurse, were aware of the course of the

claimant’s medical treatment and directed her to specific physicians.

The claimant’s version of events is more credible than Mr. Prince’s as it dovetails with the

change of physicians.  Although Mr. Prince does not recall a March 17th meeting discussing her off

work status, the respondents intervened to change the claimant’s course of treatment to Dr. Moore

about this same time.  

In assessing the lay testimony, I note that Mr. Prince did not offer the claimant an AR-N, or

accident report form.  No report was filed with the Commission, an AR-1 or A-2, reporting the injury

and intent to accept of deny the claim until the claimant filed an AR-C.  Mr. Prince made no light

duty offer in writing and no termination notice was given to the claimant in March.  Since the

respondents chose to conduct business verbally, credibility is a deciding factor in this case.

The claimant has demonstrated a willingness to work light duty, and she is presently working.

It was reasonable for her to discuss her work status with Mr. Prince in March while waiting to see

a specialist and I believe there was a meeting to that effect.  I do not believe the claimant risked her

income, home and car by refusing light duty.

The claimant is entitled to continuing medical treatment based on Dr. Rutherford’s

assessment.  Her condition will have to be monitored periodically to check for progression and the
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need for surgery.  Therefore, respondents remain liable for continuing medical treatment.

In assessing the medical evidence, I note the claimant never returned to Dr. Rutherford for

follow-up in one month, (May 20, 2004) as he recommended.  It is unclear whether the respondents

controverted her return to the doctor.  But his decision to limit the claimant’s care to conservative

treatment, based on his assessment that the condition was mild, it appears Dr. Rutherford thought

the claimant’s condition was stabilized until or unless follow-up diagnostic testing confirmed a

change in her condition.  Therefore, I find that the healing period ended no later than May 20, 2004.

Assuming arguendo, that the claimant is entitled to indemnity benefits after July, 2004, the

respondents would be entitled to an offset against the unemployment benefits received pursuant to

Ark. Code Ann. §11-9-506.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which an employer-
employee-carrier relationship existed on November
15, 2003 at which time the claimant sustained a
compensable scheduled injury at a compensation rate
of $170.00.

2. The claimant’s healing period ended May 20, 2004.

3. The respondents have failed to prove the claimant
unreasonably refused light duty.

4. The respondents are directed to pay all reasonable and
necessary medical expenses within thirty days of
receipt pursuant to Rule 30.

5. The respondents are directed to pay temporary total
disability benefits from March 17, 2004 to May 20,
2004.

6. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney. 
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AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above along

with their proportionate share of attorney's fees.  All accrued sums shall be paid in a lump sum

without discount and this award shall earn interest at the legal rate until paid, pursuant to A.C.A.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983 S.W.2d 126 (1998), 336

S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                             
ELIZABETH W. HOGAN
Administrative Law Judge


