
BEFORE THE ARKANSAS WORKERS' COMPENSATION

COMMISSION

CLAIM NO. F209440

WILLIAM F. WARREN, EMPLOYEE CLAIMANT

H & L POULTRY PROCESSING LLC, 

EMPLOYER RESPONDENT

SECURITY INSURANCE CO. OF HARTFORD,

C/O THE INSURANCE LINK (TPA),

INSURANCE CARRIER RESPONDENT NO. 1

COMMERCE & INDUSTRY INSURANCE CO.,

C/O AIG CLAIM SERVICES (TPA),

INSURANCE CARRIER RESPONDENT NO. 2
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Hearing before Administrative Law Judge Cynthia Estes Rogers on November 19,

2004, in Monticello, Drew County, Arkansas. 

Claimant represented by Mr. Kenneth A. Harper, Attorney at Law, Monticello,

Arkansas.

Respondent No. 1 represented by Mr. Lee J. Muldrow, Attorney at Law, Little Rock,

Arkansas.

Respondent No. 2 represented by Mr. John P. Talbot, Attorney at Law, Pine Bluff,

Arkansas.

A hearing was held on November 19, 2004, to determine the following:  the

compensability of claimant’s April 25, 2002, left wrist and shoulder injury claims and,

if compensable, to determine which respondent-carrier bears liability; and, to



1The actual date of alleged subsequent injury is unclear from the testimony and
documentation.
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determine claimant’s entitlement to additional benefits, specifically a test by Dr.

Moore, with regard to his compensable right wrist injury of January 25, 2002.  

The parties stipulated to the existence of the employee-employer relationship

at all relevant times.  It was further stipulated that respondent-carrier No. 2 went on

the risk for respondent on April 18, 2002.  The parties stipulated that the claimant’s

earnings were sufficient to entitle him to weekly indemnity benefits of $264.00 for

temporary total disability and $198.00 for permanent partial disability benefits, based

on an average weekly wage of $396.00.  The parties also stipulated that claimant’s

January 2002 injury to the right wrist was accepted as compensable and benefits have

been paid.  Respondent-carrier No. 1 stipulated that it accepted claimant’s right wrist

problems that manifested on January 25, 2002, as compensable, and no impairment

rating has been assigned to that injury; however, if there is an impairment rating

assigned in the future, respondent-carrier No. 1 will pay appropriate benefits

associated with that impairment rating.    

Claimant contends that he sustained a compensable injury to his right wrist in

January of 2002 and, although benefits have been paid for that injury by respondent-

carrier No. 1, claimant contends that he is entitled to an additional test by Dr. Moore

in order to determine an impairment rating, if any, for that injury.  Claimant further

contends that he also sustained a left wrist and shoulder injury on April 25, 20021, and
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that he is, therefore, entitled to medical treatment, both past and future, for those

injuries, as well as temporary total disability benefits from the date of injury until a

date yet to be determined, and attorney’s fees.

Respondent-carrier No. 1 contends the claimant did not sustain a compensable

injury to his left wrist and shoulder on April 25, 2002; however, if it is found to be

compensable, the liability for that claim would rest with respondent-carrier No. 2, as

respondent-carrier No. 2 went on the risk on April 18, 2002. 

Respondent-carrier No. 2 admits that it went on the risk for respondent on

April 18, 2002.  Respondent-carrier No. 2 contends that any injuries or problems the

claimant was having on April 25, 2002, however, were due to previous injuries and/or

degenerative problems and would, therefore, not be respondent-carrier No. 2's

responsibility.  Respondent-carrier No. 2 asserts that there is no causal connection

between the claimant’s current problems and any incident that occurred during

respondent-carrier No. 2's coverage period.  Further, any incident that occurred during

respondent-carrier No. 2's coverage period is not the major cause of the claimant’s

disability or need for treatment.    

STATEMENT OF THE CASE

Claimant was employed primarily as a wing-sawer (or cutter), an indisputably

rapid and repetitive job, for respondent-employer, which is a poultry processing plant.

Claimant testified that he has a degree in criminal justice and that he had previously
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worked for the prison system for about sixteen to eighteen years and then for the

Department of Human Services for almost ten years.  After experiencing “burn out”

with his previous jobs, claimant testified that he went to work for respondent-

employer.  Claimant testified that he had been employed with respondent-employer

approximately one and a half years before his January 2002 injury. 

Claimant testified that after about three or four months on the job, he began to

experience stiffness, tingling, swelling, and aching in his hands, particularly at night.

He testified that he had not previously experienced these problems.  He testified that

he became unable to sleep and would have to take aspirin for the swelling.  On

January 25, 2002, claimant suffered an admittedly compensable carpal tunnel injury

to the right wrist, for which benefits were paid.  

Claimant initially saw Dr. Kenneth Purvis and received steroid injections.  He

was eventually referred to a specialist, Dr. Michael Moore, and complained to Dr.

Moore that he was also suffering pain on the left.  Dr. Moore ordered a nerve

conduction and EMG study, and found claimant’s problems to be consistent with a

moderate to severe bilateral carpal tunnel syndrome, and a right de Quervain’s

syndrome.  On April 3, 2002, Dr. Moore scheduled claimant for a left carpal tunnel

release.     

However, on April 17, 2002, Dr. Moore opined as follows, in a letter to

respondent-carrier No. 1:
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It is my opinion Mr. Warren most likely had a pre-

existing bilateral carpal tunnel syndrome.  The carpal

tunnel symptoms in the right hand were likely

exacerbated by the work injury that occurred on

01/25/02.  In addition, the injury precipitated a de

Quervain’s syndrome.  His clinical history and physical

examination are consistent with these diagnoses.  It is my

opinion the left carpal tunnel and the bone scan that

revealed degenerative changes in the fingers were not

related to the work injury, which occurred on 01/25/02.

These statements are made within a reasonable degree of

medical certainty.  

[Emphasis in original.]

Based on this opinion, respondents determined that claimant’s problems on the

left were not compensable and denied coverage.  Claimant’s scheduled left carpal

tunnel release was foregone at that time, and he wound up having a right carpal tunnel

release and de Quervain’s release on November 21, 2002.  

Paperwork contained in the file, including a Form AR-N, notes that claimant

reported another injury – an injury to the left wrist – on April 25, 2002, after being

ordered back to the line off light-duty, to fill in for another employee.  Claimant

testified that he agrees that April 25, 2002, is the date written on the form; however,

claimant testified that he believes this subsequent injury occurred sometime after his

November 21, 2002, surgery, while he was on light duty and that the date was written

in error.  He believes the second reported injury was in 2003, rather than 2002.    

Records reflect that claimant had been placed on light duty following his

surgery and, although he was found to have reached maximum medical improvement
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on the right on March 4, 2003, by Dr. Moore, he was still ordered to remain on light

duty, due to his left carpal tunnel syndrome.  Dr. Moore issued no impairment rating

at that time, but opined on March 25, 2003, as follows:

[I]t is difficult to determine an impairment following

carpal tunnel surgery without a follow up NCV/EMG

study.  If an NCV/EMG study was performed after the

surgery, I would determine the impairment based on the

AMA Guide to the Evaluation of Permanent Impairment,

4th Edition, page 57, Table 16.

After claimant’s injuries on the left had been denied by respondents, Dr. Moore

changed his opinion with regard to claimant’s left carpal tunnel problems.  In one

letter dated March 25, 2003, Dr. Moore states:

It is my understanding Mr. Warren’s job duties required

him to operate a wing saw.  If this job required

significant gripping, pushing, pulling, or repetitive

activity, it is my opinion this type of work could

aggravate or precipitate symptoms associated with

bilateral carpal tunnel syndrome. 

In a letter to Debbie Doyle, R.N., of Concentra Managed Care, Inc., dated

April 8, 2003, Dr. Moore states:

I received your letter dated 04/02/03.  According to this

letter, Mr. Warren performed repetitive motion activities

with his left hand for 2 hours.  It is unlikely this limited

work activity would be the primary cause of a left carpal

tunnel syndrome.  These statements are made within a

reasonable degree of medical certainty.  
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[Emphasis in original.]  The timing of this letter is notable and seems to give credence

to claimant’s insistence that the second reported injury actually occurred in 2003,

rather than in 2002, regardless of the date on the Form AR-N.

Despite Dr. Moore’s opinion in the April 8, 2003, letter to Ms. Doyle, Dr.

Moore opines in a letter dated December 30, 2003, as follows:

In regards to the left hand, I received information from

Debbie Doyle, the case manager from Concentra.  She

reported that Mr. Warren had developed symptoms in his

left hand while he was performing light duty work.

Apparently, he was performing repetitive work only 2

hours per day.  It was my opinion the limited work

activity would be the primary cause of the left carpal

tunnel syndrome.  If Mr. Warren used his left hand to

perform repetitive work, including lifting and gripping,

it is my opinion this type of work activity could

exacerbate or precipitate symptoms associated with

carpal tunnel syndrome.  The work repetitive activities

would be the major cause of his symptoms.

 

As I stated above, Mr. Warren did not report any hobbies

or other activities that required strenuous use of his

hands.  These statements are made within a reasonable

degree of medical certainty.  

[Emphasis added.] 

This letter opinion from Dr. Moore indicates that if Dr. Moore had understood

the nature of claimant’s work duties to begin with, he would have found claimant’s

work to be the cause of his injuries to the left, or an aggravation thereof, when he

initially saw claimant.  
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The medical records contained in the file make no mention of a shoulder

injury, as claimant herein alleges.  However, claimant testified that after the insurance

company denied coverage for the problems associated with his left wrist, his problems

worsened and the pain began to radiate up into his shoulder, as he continued working.

Claimant testified that his employment with respondent-employer was terminated on

May 5, 2003, for excessive absences for doctors’ appointments.  He testified that he

then applied for and received unemployment benefits for a period of time.  

Claimant testified that he still has problems with his left shoulder and wrist.

He stated that he still has swelling and tingling and a loss of strength.  He has

difficulty picking things up, such as pieces of paper, and opening bottles.  He testified

that he does not have the same grip, and that he is in pain even at rest.  Claimant

testified that he is still not working and does not believe he could return to the same

type employment he was doing for respondent-employer.  He maintains that even

typing is painful for him.   

FINDINGS OF FACT

1.  The stipulations agreed to by the parties are hereby accepted as fact. 

2.  Claimant’s January 25, 2002, injury to his right wrist was accepted as

compensable and benefits have been paid. 

3.  Claimant is entitled to treatment, both past and future, for complaints

associated with the recurrence of his January 25, 2002, compensable right wrist
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injury, including an NCV/EMG post-operative study to determine an impairment

rating, if any, for that injury. 

4.  Claimant has proven by a preponderance of the credible evidence that he

sustained a compensable injury to his left wrist.

5.  Claimant is entitled to temporary total disability indemnity benefits in

relation to his left wrist injury from January 25, 2002, until his healing period for this

injury has ended, which is a date yet to be determined.  Respondents are entitled to a

setoff, however, for unemployment benefits received by the claimant.      

6.  Respondent carrier No. 1 bears liability, as said respondent was on the risk

at the time of claimant’s left, as well as right, carpal tunnel injuries.  

7.  Respondents have controverted the compensability of the left wrist claim.

DISCUSSION

Claimant’s right wrist injury of January 25, 2002, was accepted as

compensable and benefits were paid, including the right carpal tunnel release and de

Quervain’s release in November of 2002.  The medical evidence in this case indicates

that claimant had also initially complained to doctors of pain on the left; and, in fact,

the NCV/EMG study first ordered by Dr. Moore showed bilateral carpal tunnel

syndrome, more severe on the left than right. 

Dr. Moore initially scheduled claimant for surgery for his problems associated

with the left carpal tunnel, then opined that the left problems were not work-related,
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then changed his opinion when noting what claimant’s work duties entailed.  Claimant

testified that his problems existed with both the left and right side all along, but that

because his right wrist was the only side being medically treated, his problems on the

left worsened, thereby causing him to file a subsequent injury report.    

Respondent-carrier No. 1 contends that this subsequent reported injury, which

occurred on April 25 of 2002 or 2003 (at any rate, after respondent-carrier No. 1 was

off the risk), was a new injury or aggravation and, therefore, it is respondent-carrier

No. 2's responsibility.  Respondent-carrier No. 2 contends that it is a recurrence of the

original injury that occurred while respondent-carrier No. 1 was on the risk, or a pre-

existing condition. 

A recurrence is not a new injury but merely another period of incapacitation

resulting from a previous injury.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000); Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  A recurrence exists when the second complication is a natural and probable

consequence of a prior injury.  Crudup v. Regal Ware, Inc., supra; Weldon v. Pierce

Bros. Constr., 54 Ark. App. 344, 925 S.W.2d 179 (1996).

An aggravation is a new injury resulting from an independent incident.

Crudup v. Regal Ware, Inc., supra; Farmland Ins. Co. v. DuBois, 54 Ark. App. 141,

923 S.W.2d 883 (1996).  An aggravation, being a new injury with an independent
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cause, must meet the requirements for a compensable injury.  Crudup v. Regal Ware,

Inc., supra; Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

A compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D); Crudup v. Regal Ware, Inc.,

supra; Kildow v. Baldwin Piano, supra.  Objective findings are those that cannot

come under the voluntary control of the claimant.  Ark. Code Ann. § 11-9-

102(16)(A)(I).  Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty.  Ark. Code Ann. § 11-9-102(16)(B);

Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72 S.W.3d 560 (2002).  Speculation and

conjecture cannot substitute for credible evidence.  Id.  Further, the Commission has

the authority to accept or reject medical opinions, and its resolution of the medical

evidence has the force and effect of a jury verdict.  Jim Walter Homes Travelers Ins.

v. Beard, 82 Ark. App. 607, 120 S.W.3d 160 (2003). 

Questions of credibility and the weight and sufficiency to be given evidence

are matters within the province of the Commission.  See Smith-Blair, Inc. v. Jones,

supra; Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 188, 975 S.W.2d 857 (1998).  The

Commission is not required to believe the testimony of the claimant or any other

witness, but may accept and translate into findings of fact only those portions of the

testimony it deems worthy of belief.  Smith-Blair, Inc. v. Jones, supra; Arnold v.

Tyson Foods, Inc., 64 Ark. App. 245, 983 S.W.2d 444 (1998).  Furthermore, it is well
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established that it is within the Commission's province to weigh all the medical

evidence and to determine what is most credible.  Minnesota Mining & Mfg. v. Baker,

337 Ark. 94, 989 S.W.2d 151 (1999).  The Commission is entitled to review the basis

for a doctor's opinion in deciding the weight and credibility of the opinion and

medical evidence.  Smith-Blair, Inc. v. Jones, supra; Maverick Transp. v. Buzzard, 69

Ark. App. 128, 10 S.W.3d 467 (2000). 

From the onset of claimant’s reported problems, he has complained of pain to

the left wrist, which he now contends extends up his arm to his shoulder, and the

nerve conduction and EMG study reveal that claimant suffered from bilateral carpal

tunnel syndrome before respondent-carrier No. 2 came on the risk.  It is indisputable

that claimant’s work duties entailed rapid and repetitive motion, although Dr. Moore’s

original opinion does not seem to appreciate that.    

Regardless of whether the second reported injury date was April 25 of 2002

or 2003, it is this examiner’s opinion that claimant’s problems on the left existed from

the January 25, 2002, date of his compensable right wrist injury, and although the

problems may be degenerative in nature, they were aggravated or exacerbated by his

work and therefore, are compensable.  Any reporting of an injury manifesting on the

left after respondent-carrier No. 2 came on the risk amounted to a recurrence of an

injury that had existed as of the first report of pain in January of 2002, while

respondent-carrier No. 1 was on the risk.  
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Claimant is entitled to temporary total disability indemnity benefits in relation

to his left wrist injury from January 25, 2002, until his healing period for this injury

has ended, which is a date yet to be determined.  Respondents are entitled to a setoff,

however, for unemployment benefits received by the claimant.     

In regard to claimant’s request for an additional test by Dr. Moore, an

NCV/EMG post-operative study to determine an impairment rating, if any, for his

right wrist injury, the law is clear that the Commission does have the authority to

assign its own impairment ratings, rather than rely on the determination of the validity

of a rating assigned by a physician.  However, the Commission must still adhere to

the criteria set forth in the Arkansas Workers’ Compensation statutes, as well as the

AMA Guides.  See Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811 (2003); Polk

v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001); Ark. Code Ann. §§ 11-9-

521(h)(1)(A) and 11-9-522(g)(1)(A); AWCC Rule 34.  It is this examiner’s opinion

that the test claimant is requesting would aid the Commission in assigning an

impairment rating, if any, for claimant’s injury.  Therefore, claimant is entitled to the

test at respondent-carrier No. 1's expense.   

AWARD

Respondent carrier No. 1 is directed to pay the claimant benefits in accordance

with the findings of fact above.  
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Respondent carrier No. 1 is directed to pay past and future reasonable,

necessary, and related medical expenses the claimant has and may incur as a result of

his compensable injuries, including an NCV/EMG post-operative study to determine

an impairment rating, if any, for his right wrist injury.

Respondent-carrier No. 1 is directed to pay the claimant temporary total

disability indemnity benefits in relation to his left wrist injury from January 25, 2002,

until his healing period for this injury has ended, which is a date yet to be determined.

Respondents are entitled to a setoff, however, for unemployment benefits received by

the claimant.     

Respondents are directed to pay the claimant’s attorney, Mr. Kenneth Harper,

the maximum attorney’s fee on this award pursuant to Ark. Code Ann. § 11-9-715.

IT IS SO ORDERED.

_________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge


