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Hearing before Administrative Law Judge Cynthia Estes Rogers on October 29, 2004,

in Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. Kenneth E. Buckner, Attorney at Law, Pine Bluff,

Arkansas.

Respondents represented by Ms. Carol Lockard Worley, Attorney at Law, Little Rock,

Arkansas.

A hearing was held on October 29, 2004, to determine claimant’s entitlement

to additional benefits.

The parties stipulated to the existence of the employee-employer relationship

on April 4, 2002, when claimant sustained a compensable injury to her right wrist.

It was further stipulated that the claimant’s earnings were sufficient to entitle her to

the maximum compensation rate.  The parties also stipulated that the claim was

accepted as compensable, and all medical expenses were paid by respondents.   
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Claimant contends that she is entitled to additional benefits in the form of

periods of temporary total disability (TTD) indemnity benefits and attorney’s fees.

She contends that she is entitled to TTD benefits for the following periods: from June

20, 2002, through August 18, 2002; from December 12, 2003, through January 18,

2004; and, from April 15, 2004, through June 10, 2004.  Claimant admits that she

continued to receive her full salary during these periods but contends that she was

inappropriately forced to take accumulated sick leave during these periods of time and

is entitled to benefits, as a result.  

Claimant admitted at the hearing that her accumulated sick leave days may

have been reinstated, prior to the hearing, for the periods of December 12, 2003,

through January 18, 2004, and April 15, 2004, through June 10, 2004; if the days

have, in fact, been reinstated, claimant withdraws her request for benefits for those

two periods.  Claimant admits that the period from June 20, 2002, through August 18,

2002, was time during which she, as a school teacher, was off-work for the summer

break, anyway, and that she wasn’t given sick leave for this time; however, claimant

contends that she is owed indemnity benefits, as she would have been able to work

somewhere else during that period to earn more money if she had not been recovering

from surgery at that time.  Claimant further contends that she is entitled to an

attorney’s fee for each of the three periods of time asserted, as the sick leave, if in fact

reinstated, had originally been controverted and had not been reinstated until just prior
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to the hearing in this matter.  Claimant reserves the issue of permanent partial

disability.  

Respondents contend that all appropriate medical benefits have been paid.

Respondents contend that claimant continued full wages during the period of

temporary total disability that she is seeking and is, therefore, not entitled to

additional temporary total disability benefits.  Respondents contend that claimant has

been reinstated a total of twenty-six days of sick leave, which is the total amount of

days that she was originally charged against her accumulated sick leave time.

Respondents contend that claimant is not entitled to benefits during the period  from

June 20, 2002, through August 18, 2002, during which time she was off-work during

the summer break, because she was paid a full salary during this time, as well, and

sick leave days are not charged during the summer.  

With regard to attorney’s fees, respondents contend that because they

continued to pay claimant all the way through and have reinstated her sick leave days,

counsel for claimant has not received a TTD or indemnity benefit for claimant, only

a benefit she already had and that there is absolutely no provision in the Workers’

Compensation Act that allows entitlement to attorney’s fees on such a claim.  

STATEMENT OF THE CASE

Claimant testified that she is a fourth-grade teacher for respondent-employer

and that she sustained a compensable injury to her right wrist on April 4, 2002, when
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she was involved in an altercation with a female fourth-grade student.  She received

medical treatment, including three separate surgeries to her wrist, which required her

to be off-work for different periods of time.  It was stipulated that all medical

expenses have been paid by respondents and that claimant was paid her regular salary

during each and every period of time she missed from work as a result of this injury.

Claimant testified that, as a teacher for respondent-employer, she is under

contract to teach for nine months but to be paid on a twenty-four-pay-period schedule

on the 10th and 25th of each month of the year.  Claimant testified that at the beginning

of the summer break, teachers are simply given all of their checks for the entire

summer, rather than having to wait until the 10th and 25th of each month to be paid.

Claimant testified that prior to the period from June 20, 2002, through August 18,

2002, she had received all of her summer checks in full.  

Claimant testified that she did not file a workers’ compensation claim for this

injury but that she simply turned in sick leave paperwork each time she needed to miss

a day of work as a result of her wrist injury.  She, however, admitted that she did not

request sick leave during the summer-break time period, as that is not required or

customary or in any way necessary, since she has already been paid her full salary and

is off-work, regardless.  Claimant did testify that if she had not been convalescing

from her surgery during the period from June 20, 2002, through August 18, 2002, she
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would have been available to teach summer school or work anywhere else, if she had

so chosen.

Valerie Elkins, administrative assistant for finance for respondent-employer,

produced payroll records of claimant that indicated that claimant had been reinstated

all of the sick leave that had been charged against her accumulated time in relation to

this injury.  Ms. Elkins testified that respondent-employer has a policy to not take

away any days from a teacher who is involved in an altercation with a student, but

rather to continue her regular salary.  However, Ms. Elkins testified that she never

questioned why claimant was turning in sick-leave requests.  

Ms. Elkins testified that during the period of time that claimant was submitting

sick-leave requests after her injury of April 4, 2002, Ms. Elkins never received a

request for workers’ compensation instead of sick leave.  However, Ms. Elkins further

testified that as soon as it was brought to respondent-employer’s attention that

claimant was off work because of a workers’ compensation claim and that they could,

therefore, not tax her sick leave against her, they stopped taking the days that were

taken from her and reinstated those.  Ms. Elkins testified that because the payroll and

sick leave were all simply a matter of administrative paperwork, claimant did not lose

any money whatsoever as a result.    

At the conclusion of the hearing, claimant withdrew her contention that she is

entitled to TTD benefits for the periods from December 12, 2003, through January 18,
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2004, and from April 15, 2004, through June 10, 2004, as records were produced

documenting that her sick-leave days had been reinstated.  However, claimant

maintains her contention that she is entitled to TTD benefits for the periods from June

20, 2002, through August 18, 2002, as she would have been able to work elsewhere

during that time period if not for her injury.  Further, claimant maintains that she is

entitled to attorney’s fees for all three periods originally asserted.      

FINDINGS OF FACT

1. Claimant received a 100 percent salary continuation throughout all

periods at issue;

2. All sick-leave time originally charged against claimant’s accumulated

time, in relation to her April 4, 2002, injury and as a result of her sick-

leave requests following this injury, have been reinstated in full;

3. Claimant has failed to prove entitlement to additional benefits,

including attorney’s fees;

4. The issue of permanent partial disability is hereby reserved.

DISCUSSION

 All of claimant’s medical expenses in this case have been paid by respondents.

The relief claimant requested with regard to the taxing of her sick-leave time has been

reinstated.  Claimant has continued to receive a full salary during the entire time from

the date of her injury to the present.  There is no provision in the Arkansas Workers’
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Compensation Act that entitles claimant to TTD benefits while she is receiving a 100

percent salary continuation.  In this examiner’s opinion, claimant has received all to

which she was entitled.  

Claimant admitted that she did not  request sick leave during the summer-break

time period, as that is not required or customary or in any way necessary, since she

has already been paid her full salary for the summer at the beginning of the break and

is off work, regardless.  Claimant did testify that if she had not been recovering from

her surgery during the period from June 20, 2002, through August 18, 2002, she

would have been available to teach summer school or work anywhere else, if she had

so chosen; however, there was no testimony that working during the summer-break

periods was a normal course of action for claimant or that she would liked to have

worked during the particular period of time at issue.  She only testified that she “could

have” if she had “chosen to.”  

The fact still remains that claimant was paid 100 percent of her salary during

this period of time, with no sick-leave time charged against her.  Without proof that

she would have stood ready, willing, and able to perform a job outside of her fully-

paid position with respondent-employer during the summer period at issue would

require speculation on this examiner’s part.    

With regard to claimant’s request for attorney’s fees, there is nothing in the

Arkansas Workers’ Compensation Act that allows attorney’s fees on sick leave or on
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a benefit claimant already has; further, as stated above, there is nothing in the Act that

entitles claimant to TTD benefits while she is receiving a 100 percent salary

continuation.  It is true that the correction of claimant’s sick leave occurred just a few

weeks prior to the hearing in this matter; however, this benefit was one that claimant

already had and was being reinstated or corrected; it was not a TTD or indemnity

benefit that counsel for claimant received for claimant.  As such, claimant is not

entitled to the award of an attorney’s fee in this matter.

In this examiner’s opinion, a preponderance of the credible evidence fails to

establish claimant’s entitlement to additional benefits.  For the above-stated reasons,

this claim is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge


