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STATEMENT OF THE CASE

On November 9, 2005, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 5, 2005, and

a pre-hearing order was filed on the same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her low back on August 24,

2004.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to a change of physician to Dr. Raben.

2.   Attorney fee.    

At the time of the hearing claimant modified her change of physician request to ask
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for a change of physicians to either Dr. Armstrong, Dr. Van Ore, or Dr. Low.

The claimant contends she is entitled to a change of physician to either Dr.

Armstrong, Dr. Van Ore, or Dr. Low. 

The respondents contend that claimant has had her one-time change of physician.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 5, 2005, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has exercised her one-time right to change physicians; therefore, she

is not entitled to a second change.

FACTUAL BACKGROUND

The claimant is a 35-year-old woman who suffered a compensable injury to her back

while pushing racks of chicken on August 24, 2004.   For some two to four months prior

to this injury the claimant had been receiving medical treatment from Dr. Kaplan for

migraine headaches.   After claimant’s injury on October 4, 2004, she was provided

medical treatment for her injury by Dr. Larry Weeks, a chiropractic physician.  Dr. Weeks

diagnosed claimant as suffering from a sprain/strain of the lumbar spine and recommended

treatment in the form of manipulation and exercise.  

The medical records indicate that claimant was evaluated and treated by Dr. Weeks

on a number of occasions.   In addition to receiving medical treatment from Dr. Weeks the
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claimant also continued to be evaluated by Dr. Kaplan.   The medical records indicate that

claimant made complaints of back pain to Dr. Kaplan and as a result Dr. Kaplan referred

claimant to Dr. David Brown for an MRI scan of the lumbar spine which was performed on

September 3, 2004.   According to Dr. Kaplan’s office note of September 13, 2004, the

lumbar MRI scan revealed a large L3-4 disc herniation which was impinging on the

claimant’s nerve root.   As a result, Dr. Kaplan referred claimant to Dr. Cannon for

additional medical treatment.

At this point in time the facts in this case take somewhat of an unusual turn.  The

documentary evidence indicates that Attorney Jay Tolley completed a pre-hearing

information sheet dated September 16, 2004 in which claimant was requesting

compensation benefits, including temporary total disability benefits and medical benefits.

Significantly, that pre-hearing questionnaire also indicates that “Claimant would also like

a change of physician from Dr. Weeks to Dr. Knox.”

The pre-hearing questionnaire requesting a change of physician from Dr. Weeks to

Dr. Knox was received by the Commission on September 17, 2004.   Coincidentally, on

that same date Dr. Weeks’ office notes indicate that he was referring claimant to Dr. Knox

for a surgical consultation.   

Claimant was initially seen by Dr. Knox on September 23, 2004, at which time Dr.

Knox diagnosed claimant as suffering from a herniated disc at the L3-4 level.   Dr. Knox

took claimant off work for two weeks and instructed her to return for a follow-up

appointment. 

On October 18, 2004, the respondent completed a pre-hearing questionnaire

agreeing with claimant’s request to change physicians to Dr. Knox.   Following a pre-

hearing conference which was conducted on October 27, 2004, this file was sent to Pat

Hannah for the purpose of entering a change of physician order at the parties’ request.  

In the meantime, claimant continued to receive medical treatment from Dr. Knox and
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on October 28, 2004 Dr. Knox recommended surgery on claimant’s lumbar spine which

was performed on November 30, 2004.   In a letter dated December 28, 2004, claimant’s

attorney in a letter to Pat Hannah requested an order reflecting a change of physicians to

Dr. Luke Knox.   In an order filed January 6, 2005, the change of physician order was

entered approving the change to Dr. Knox.

Since the time the change of physician order was entered claimant has continued

to receive medical treatment from Dr. Knox.   In addition, claimant has also continued to

receive medical treatment from Dr. Kaplan and he has referred claimant to various other

physicians for additional medical treatment relating to her back injury.

Claimant has filed this claim requesting a change of physicians to either Dr.

Armstrong, Dr. Van Ore, or Dr. Low.   

ADJUDICATION

A.C.A. §11-9-514(a)(3)(A)(iii) states as follows:

    Where the employer does not have a contract with a
managed care organization certified by the commission,
the claimant employee, however, shall be allowed to
change physicians by petitioning the commission one
(1) time only for a change of physician, to a physician 
who must either be associated with any managed care
entity certified by the commission or be the regular
treating physician of the employee who maintains the
employee’s medical records and with whom the 
employee has a bona fide doctor-patient relationship
demonstrated by a history of regular treatment prior
to the onset of the compensable injury, but only if the 
primary care physician agrees to refer the employee
to a physician associated with any managed care
entity certified by the commission for any specialized
treatment, including physical therapy, and only if the
primary care physician agrees to comply with all the
rules, terms, and conditions regarding services 
performed by any managed care entity certified by
the commission.

According to the statute a claimant is permitted to petition the Commission only one
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time for a change of physicians.   After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has previously

exercised her one-time change of physicians.   

The Arkansas Workers’ Compensation Commission has directed that change of

physician orders be handled by the Medical Cost Containment Division of the Commission.

In this particular case, Pat Capps Hannah, the administrator of the Medical Cost

Containment Department, entered an order on January 6, 2005 allowing claimant to

change physicians to Dr. Knox.   This order was entered only after Hannah received a

letter from claimant requesting said order.   The order also indicates that the approval of

the change of physician represents claimant’s one-time only change of physician pursuant

to statute.    The order also indicates that any party may appeal the order by requesting a

hearing before an Administrative Law Judge within 30 days of the order’s receipt.   There

is insufficient evidence that either party filed a petition requesting a hearing within 30 days

of the receipt of the January 6, 2005 change of physician order.   Therefore, the change

of physician order entered by Hannah is final and res judicata.   To find otherwise would

render the time period for appealing from the change of physician order meaningless. 

This would result in confusion and uncertainty among all parties as to whether any change

of physician order were valid.   Accordingly, since the change of physician order was

entered at claimant’s request and the change of physician order was not appealed within

30 days after its receipt by the parties, I find that the order was final and that claimant has

received her statutory one-time change of physician.

Even if the change of physician order of January 6, 2005 was not final and res

judicata, I would still find that claimant has received her “one-time” change.  In support of

her contention that she is entitled to a change of physicians, claimant contends that while

she did receive a change of physicians to Dr. Knox, Dr. Weeks had already referred

claimant to Dr. Knox; therefore, the change of physicians was not effective.  However, I
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note that the pre-hearing questionnaire requesting a change of physician to Dr. Knox was

completed on September 16, the day before Dr. Weeks referred claimant to Dr. Knox. 

The request to change physicians to Dr. Knox was received by the Commission on the

same day of Dr. Weeks’ referral.  Furthermore, despite the fact that claimant was being

evaluated by Dr. Knox, she still pursued her request for a change of physician with the

Commission.   It was only after Pat Hannah received a letter on behalf of claimant dated

December 28, 2004 requesting an order allowing the change of physician to Dr. Knox that

the order was entered by Hannah on January 6, 2005.

In reaching this decision I believe it is also important to note that at the time of

claimant’s initial request to change physicians to Dr. Knox she was also in the process of

receiving medical treatment from Dr. Kaplan.  In fact, it was Dr. Kaplan who ordered the

initial MRI scan which was performed on September 3, 2004.   Thus, although claimant

was receiving medical treatment from Dr. Knox, she was also receiving medical treatment

from Dr. Kaplan.   Finally, I  note that this is not a situation where Dr. Knox has refused to

continue treating the claimant.   Although claimant still has complaints associated with her

compensable injury, she still continues to receive medical treatment from Dr. Knox.   In

fact, an appointment scheduled for the date of the hearing was postponed until December

2005 according to claimant’s testimony.

In summary, I find that claimant has previously exercised her one-time right to

petition the Commission for a change of physicians.   At claimant’s request an order was

entered by Pat Capps Hannah authorizing a change of physicians to Dr. Knox.  The order

reflects that it constitutes claimant’s one-time change and that any party disagreeing with

the order may petition for a hearing within 30 days of receipt of the order.   There is no

evidence that either party petitioned for a hearing within 30 days of receipt of the order.

Therefore, the order became final and res judicata.   In addition, even if the January 6,

2005 order were not considered final and res judicata, I note that although claimant was
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referred to Dr. Knox by Dr. Weeks, claimant made her request for a change of physicians

to Dr. Knox the day before that referral.   Furthermore, even after that point in time the

claimant continued to pursue an order allowing her to change physicians to Dr. Knox.   By

doing so, the claimant effectively put the Commission’s “stamp of approval” on her medical

treatment by Dr. Knox.   Accordingly, I find that claimant has exercised her one-time right

to petition the Commission for a change of physicians.   Therefore, she is not entitled to

a second order.

ORDER

Claimant has previously exercised her right to petition the Commission for a one-

time change of physician.   Therefore, she is not entitled to another change of physician

order.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


