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LOUIS VAN GALDER, Employee  CLAIMANT
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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by BRENT STERLING, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On July 14, 2005, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on May 4, 2005, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on January 4,

2005.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s lumbar spine on January 4, 2005.

2.   Related medical.

3.   Temporary total disability benefits from January 14, 2005 through March 15,

2005.

4.   Attorney fee.

At the time of the hearing the parties also agreed to litigate claimant’s entitlement
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to permanent partial disability benefits based upon a 7 percent rating to the body as a

whole assigned by Dr. Foster.   

The claimant’s contentions are set forth in his pre-hearing questionnaire attached

to the pre-hearing order as Exhibit 1. 

The respondents contend the claimant did not sustain a compensable injury as

defined by the Arkansas Workers’ Compensation Act.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 4, 2005, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    Claimant has met his burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his lumbar spine while employed by respondent

on January 4, 2005.

3.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.

4.   Claimant is entitled to temporary total disability benefits beginning January 14,

2005 and continuing through March 16, 2005.

5.   Pursuant to A.C.A. §11-9-411, respondent is entitled to a credit for benefits

previously paid by claimant’s group health insurance and for short-term disability benefits

received during the period of temporary total disability.

6.   Claimant has met his burden of proving by a preponderance of the evidence that
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he is entitled to permanent partial disability benefits in an amount equal to 7 percent to the

body as a whole.

7.   Respondent has controverted claimant’s entitlement to temporary total disability

benefits and permanent partial disability benefits.

FACTUAL BACKGROUND

The claimant is a 41-year-old man who was  hired by respondent on August 9, 2001

to work in its tire and lube department.   After performing that job for approximately 18

months the claimant was transferred to the distribution and receiving department in one

of the respondent’s warehouses.   Claimant testified that his job duties required him to

unload trailers filled with various products.

Claimant testified that on January 4, 2005, a pallet of birdseed had turned over and

he was in the process of moving 72-pound cases of the birdseed to another pallet when

he felt a sharp pain in the center of his low back.   Claimant testified that he immediately

reported this incident to Mitch Haskins, his supervisor in the distribution and receiving

department.   Claimant completed an “Associate Statement - Workers’ Compensation”

form for the respondent that day.   The claimant testified that he also spoke with Larry

Stephens, the manager of the distribution and receiving department, who also completed

a form regarding the claimant’s injury and drove claimant to the Lowell Clinic for medical

treatment.   At the Lowell Clinic claimant was evaluated by Max Beasley, a nurse

practitioner, who diagnosed claimant’s condition as a lumbar strain and assigned claimant

work limitations.   Claimant was next evaluated by Beasley on January 7, 2005, and

according to Beasley’s notes of that date was showing modest improvement.  Beasley

continued the claimant’s prior work restrictions.   Before claimant could return to  Beasley

for another follow-up appointment the respondent denied compensability of the claimant’s

claim.   As a result, claimant sought medical treatment from Dr. Hull, his family physician,
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who referred claimant to Dr. Robert Foster, an orthopaedist.   Dr. Foster ordered an MRI

scan which he interpreted as revealing a disc herniation/protrusion at the L4-5 level.   Dr.

Foster treated the claimant conservatively with physical therapy and on March 16, 2005

released claimant from his care.

Claimant has filed this claim contending that he suffered a compensable injury to

his low back on January 4, 2005.   He seeks payment of medical benefits, temporary total

disability benefits, permanent partial disability benefits, and a controverted attorney fee.

ADJUDICATION

The claimant contends that he suffered a compensable injury to his back while lifting

a 72-pound case of birdseed on January 4, 2005.   Claimant’s claim is for a specific

incident identifiable by time and place of occurrence.   The Commission has stated in

Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his back on January 4, 2005.  
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First, I find that claimant has met his burden of proving by a preponderance of the

evidence that the injury arose out of and in the course of his employment and that the

injury was caused by a specific incident identifiable by time and place of occurrence.  Here,

claimant testified that he suffered the compensable injury when he felt a sharp pain in the

center of his low back while moving 72-pound cases of birdseed.   The claimant

immediately reported this injury to his supervisor and completed an Associate’s Statement

regarding workers’ compensation wherein he described his injury.   Claimant also reported

the injury to Larry Stephens, the manager of distribution and receiving.   Stephens

completed a manager’s investigation of the incident and drove claimant to the Lowell Clinic

for treatment.

The medical evidence including the reports of Beasley and Foster indicate that

claimant gave a history of injury consistent with his testimony.   Furthermore, I note that Dr.

Foster testified at his deposition that in his opinion the claimant’s disc protrusion was a

direct result of the incident on January 4, 2005.   Dr. Foster indicated that his opinion was

based upon the claimant’s underlying degenerative disc disease and the mechanism of the

injury.   While Dr. Foster admitted that he was relying on claimant’s history for a basis for

his opinion, I find that the testimony of the claimant is credible.   Immediately after the

injury occurred claimant reported the incident to his supervisor and to a manager. 

Claimant completed workers’ compensation forms and requested medical treatment.

In finding that claimant has met his burden of proof, I do note that claimant on the

forms completed for the respondent indicated that he had suffered a prior injury to his

back.   Claimant testified at the hearing that this incident occurred some 25 years ago

when he was 16 years old.   At that time the claimant was tubing in the snow when the tube

flew out from under him causing him to land in the snow on his tail bone.   According to

claimant’s testimony he did not even seek medical treatment at that time.   Furthermore,

I note that there is no medical evidence indicating that claimant sought medical treatment
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for his back at that time or any time subsequent to that incident until after January 4, 2005.

Furthermore, I believe it is also important to note that claimant had seen Dr. Hull, his family

physician, for a physical examination on December 20, 2004, a little more than two weeks

prior to this incident.   Dr. Hull’s medical report does not contain any mention of low back

complaints, but to the contrary indicates that an orthopaedic and neurological examination

was unremarkable.   In short, there is insufficient evidence that claimant had a low back

injury prior to January 4, 2005.

Accordingly, based upon the claimant’s testimony which I find to be credible and

entitled to great weight, the medical evidence presented containing a history of injury

consistent with claimant’s testimony, as well as evidence that claimant reported the injury

immediately after it occurred and completed workers’ compensation forms for the

respondent, I find that claimant has met his burden of proving by a preponderance of the

evidence that his injury arose out of and in the course of his employment with respondent

and that it was caused by a specific incident identifiable by time and place of occurrence.

I also find that claimant has offered proof by a preponderance of the evidence that

the injury caused internal physical harm to his body which required medical services or

resulted in disability and that claimant has offered medical evidence supported by objective

findings establishing an injury.

Here, as previously noted, Dr. Foster interpreted claimant’s MRI scan as revealing

a disc herniation/protrusion at the L4-5 level.   Dr. Foster testified at his deposition that he

could state within a reasonable degree of medical certainty that this disc protrusion

resulted from the injury on January 4, 2005.   Dr. Foster based his opinion on the

underlying disc disease and the mechanism of the injury which in his opinion caused the

disc protrusion.   Dr. Foster also testified that the lifting incident was more than 50 percent

of the cause of claimant’s need for medical treatment.

I find that the opinion of Dr. Foster is credible and entitled to great weight.
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Accordingly, I find that claimant has met his burden of proving by a preponderance of the

evidence that the injury caused internal physical harm to his body which required medical

services and resulted in disability and that he has offered medical evidence supported by

objective findings establishing an injury.

For the foregoing reasons, I find that claimant has met his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his low back on

January 4, 2005.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable injury.   This includes medical

treatment from Dr. Foster.

I also find that claimant is entitled to temporary total disability benefits beginning

January 14, 2005 and continuing through March 16, 2005.   In order to be entitled to

temporary total disability benefits, claimant has the burden of proving by a preponderance

of the evidence that he remained within his healing period and that he suffered a total

incapacity to earn wages.   Arkansas State Highway & Transportation v. Breshears, 272

Ark. 244, 613 S.W. 2d 392 (1981).   In this particular case, Dr. Foster completed off work

slips indicating that claimant should remain off work beginning January 14, 2005.  Dr.

Foster did not release the claimant to return to work until March 16, 2005.   Dr. Foster at

his deposition confirmed that in his opinion the claimant was totally incapacitated from

working beginning January 14, 2005 and continuing through March 16, 2005.   Based upon

the opinion of Dr. Foster, I find that claimant remained within his healing period and that

he suffered a total incapacity to earn wages from January 14, 2005 through March 16,

2005.

Claimant testified at the hearing that some of his medical benefits were paid for by

his group health insurance.   In addition, claimant also testified that he drew short-term

disability benefits at the rate of $272.00 per week while off work.   Pursuant to A.C.A. §11-
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9-411, respondent is entitled to a credit for these benefits.

Finally, I also find that claimant is entitled to permanent partial disability benefits in

an amount equal to 7 percent to the body as a whole as a result of his compensable injury.

At his deposition Dr. Foster testified that based upon the disc herniation/protrusion at the

L4-5 level claimant would be entitled to a 7 percent whole body rating according to the

Fourth Edition of the AMA Guides.   As previously noted, it was Dr. Foster’s opinion that

this disc herniation/protrusion was the direct result of the January 4, 2005 injury.

Based upon the opinion of Dr. Foster which I again find credible and entitled to great

weight, I find that claimant has met his burden of proving by a preponderance of the

evidence that he is entitled to permanent partial disability benefits in an amount equal to

7 percent to the body as a whole.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

temporary total disability benefits awarded.   This fee is to be paid one-half by the carrier

and one-half by the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee

is not awarded on medical benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his low back while employed by respondent on

January 4, 2005.   Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with claimant’s compensable injury; including,

Dr. Robert Foster.   Claimant is entitled to temporary total disability benefits from January
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14, 2005 through March 16, 2005.   Respondent is entitled to a credit for group health

benefits and short-term disability benefits paid to claimant pursuant to A.C.A. §11-9-411.

Claimant is also entitled to permanent partial disability benefits in an amount equal to 7

percent to the body as a whole.   Respondent has controverted claimant’s entitlement to

all temporary total disability benefits and all permanent partial disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is hereby awarded an

attorney fee in the amount of 25% of the indemnity benefits payable to the claimant.  This

fee is to be paid one-half by the carrier and one-half by the claimant.   The respondents

are to withhold the claimant's portion of the attorney's fee from the claimant's award and

to pay the attorney's fee directly to the claimant's attorney. 

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                               
  GREGORY K. STEWART

ADMINISTRATIVE LAW JUDGE
  


