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in Monticello, Drew County, Arkansas.

Claimant represented by Mr. Eddie Walker, Attorney at Law, Fort Smith, Arkansas.

Respondents represented by Ms. Susan M. Fowler, Attorney at Law, Little Rock,

Arkansas.

A hearing was held on October 22, 2004, to determine claimant’s entitlement

to additional permanent partial disability benefits, the extent of claimant’s permanent

impairment, and attorney’s fees. 

The parties stipulated to the existence of the employee-employer relationship

on October 30, 2000.  It was further stipulated that the claimant’s earnings were

sufficient to entitle her to weekly indemnity benefits of $394.00 for temporary total

disability and $296.00 for permanent partial disability benefits, as opposed to the

$393.00/$295.00 originally paid by respondents.  The parties further stipulated that
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the claimant was owed by respondents additional temporary total disability benefit

periods, as follows: from August 9, 2003, to September 11, 2003; and, from March

26, 2004, to September 9, 2004.  Lastly, the parties stipulated that respondents would

pay for claimant to enroll in a medical transcriptionist course, to serve as vocational

rehabilitation.       

Claimant contends that as a result of her admittedly compensable injury, she

has sustained multiple impairment ratings from her primary treating physician.

Claimant contends that when she was assessed impairment ratings by her treating

physician on May 7, 2003, he not only assessed an impairment rating of 19 percent

to the foot, he also assessed an additional impairment rating of 15 percent to the body

as a whole.  Respondents accepted the 19 percent to the foot but did not accept the 15

percent to the body as a whole.  

Claimant contends that if it is determined that the 15 percent rating to the body

as a whole cannot be apportioned to the body as a whole, the rating should be

converted to a rating to the foot, which, claimant contends, according to the Fourth

Edition of the AMA Guides equals 53 percent to the foot.  Claimant asserts that the

Commission has the authority to and should take judicial notice of the calculations in

the Fourth Edition of the AMA Guides.  Claimant further contends that her attorney

is entitled to appropriate attorney’s fees to be paid by respondents on any disability

benefits not previously paid.  Claimant contends that any possible wage loss disability
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should be held in abeyance until after a determination has been made regarding the

impairment rating and after vocational rehabilitation has been adequately pursued. 

Respondents accepted the claim as compensable but contend that they have

paid all appropriate benefits to date.  Respondents contend that a body-as-a-whole

rating cannot be assigned for a scheduled injury unless there is a total disability

pursuant to Ark. Code Ann. § 11-9-521, 522.  Respondents contend that claimant is

not totally disabled.  

Alternatively, respondents contend that Table 36 of the AMA Guides, the table

presumably used by the doctor in this case, requires that it be used alone and not in

conjunction with any other rating.  Respondents contend that there is a lack of

objective findings for applying that rating under Table 36.  In addition, in the event

wage loss becomes an issue, respondents contend that claimant is not entitled to wage

loss benefits for a scheduled injury, pursuant to Ark. Code Ann. § 11-9-521(g), and

respondents reserve the defenses contained in Ark. Code Ann. § 11-9-522(b) and (c).

STATEMENT OF THE CASE

Claimant sustained an admittedly compensable injury to her left ankle on

October 30, 2000, when she fell from a ladder while working for respondent-

employer.  Respondents accepted claimant’s injury as compensable and paid her

medical expenses.  Respondents further paid all temporary total disability benefits

owed to claimant prior to May 7, 2003, when Dr. Steven A. Kulik opined that
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claimant had reached maximum medical improvement.  On that date, Dr. Kulik

further opined that claimant had sustained a permanent impairment of 14 percent to

her lower left extremity, which translated into a 19 percent impairment to her foot.

Dr. Kulik further assigned an additional 15 percent impairment rating to the body as

a whole, related to claimant’s use of an ankle-foot orthosis (AFO) brace.

Respondents accepted and paid the 19 percent impairment rating to claimant’s foot

and denied the additional 15 percent rating to the body as a whole.  

Claimant underwent two subsequent surgeries on August 29, 2003, and March

26, 2004, respectively.  On September 9, 2004, Dr. Kulik opined that the 19 percent

impairment rating to claimant’s foot remained unchanged but that the separate rating

to the body as a whole should now be 20 percent for the “use of a cane instead of a

brace.”  Respondents again denied payment of the additional rating to the body as a

whole on the basis that claimant’s injury is a scheduled injury and, because claimant

is not contending that she is permanently and totally disabled, she is not entitled to a

whole-body rating for a scheduled injury.  

FINDINGS OF FACT

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim;
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2. The stipulations agreed to by the parties and set forth above are hereby

accepted as fact;

3. Dr. Kulik’s assessment of a 19 percent impairment rating to claimant’s

foot is appropriate and is in accordance with Arkansas law;

4.  Claimant has failed to prove that she is entitled to a separate and

additional impairment rating to the body as a whole; 

5. Claimant’s attorney is entitled to attorney’s fees for the additional

periods of temporary total disability previously controverted but herein

accepted;

6. Respondents have controverted claimant’s entitlement to attorney’s fees

for the additional periods of temporary total disability previously

controverted but herein accepted.

DISCUSSION

The Commission does have the authority to assign its own impairment ratings,

rather than rely on the determination of the validity of a rating assigned by a

physician; however, the Commission must still adhere to the criteria set forth in the

Arkansas Workers’ Compensation statutes, as well as the AMA Guides.  See Avaya

v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811 (2003); Polk v. Jones, 74 Ark. App.

159, 47 S.W.3d 904 (2001); Ark. Code Ann. §§ 11-9-521(h)(1)(A) and 11-9-

522(g)(1)(A); AWCC Rule 34.  
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Arkansas Code Annotated § 11-9-521, regarding scheduled injuries, includes

injuries to the leg, foot, and toes.  This section provides that an employee who

sustains a permanent injury scheduled in this section shall receive weekly benefits in

the amount of the permanent partial disability rate attributable to the injury, for that

time period set forth in the statute.  Ark. Code Ann. § 11-9-521(a).  Moreover,

compensation for permanent partial loss or loss of use of a member shall be for the

proportionate loss or loss of use of the member.  Ark. Code Ann. § 11-9-521(f).

Arkansas law is clear that scheduled injuries cannot be apportioned to the body as a

whole absent a finding of total disability as defined in Ark. Code Ann. § 11-9-519(b),

which requires the loss of use of both hands, both arms, both legs, both eyes, or any

two.  See Maxey v. Tyson, Inc., 66 Ark. App. 301, 991 S.W.2d 624 (1999); Hill v.

White Rodgers, 10 Ark. App. 402, 665 S.W.2d 292 (1984).    

In this case, claimant is not entitled under either the criteria set forth in the

statute nor the AMA Guides to a separate and additional body as a whole rating for

her scheduled injury.  In the case of Robert D. Nearns v. Quincy Soybean Co. of

Arkansas, Workers’ Compensation Commission E210135 (August 12, 1996), cited

by respondents, the Commission addressed the issue of the validity of the issuance of

an additional body-as-a-whole rating for a scheduled injury.  In Nearns, the claimant

suffered burns to his lower legs from falling into a vat of acid.  The physician issued

a 20 percent permanent partial impairment rating to claimant’s left lower extremity
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and a 10 percent permanent partial disability rating to his right lower extremity.  The

physician then assigned an additional 5 percent rating to the body as a whole for skin

damage, which was also allowed by the Administrative Law Judge.  

In overruling the Administrative Law Judge, the Commission found that,

because the additional 5 percent rating to the body as a whole arose from the same

injury to the lower extremities, it was invalid under Arkansas law.  The Commission

opined in Nearns: 

[t]he Administrative Law Judge went beyond the scope

of her authority and beyond the law. In essence, she has

created an exception to the scheduled injury law.

Obviously, this would completely nullify the scheduled

injury law.  Scheduled injury awards are all the

permanent compensation an injured worker is entitled to

absent a showing of total disability.

[Emphasis in original.] 

Just as in the Nearns case, claimant herein requests that the Commission accept

a separate and additional body-as-a-whole rating for the same injury, which is a

scheduled injury. The claimant has not alleged permanent and total disability.  The

difference in this case is that the claimant is asking the Commission to validate the

rating by converting it to a lower-extremity rating.  However, the Commission cannot

convert the separate body-as-a-whole rating to a lower-extremity rating without first

accepting that the body-as-a-whole rating is valid.  Again, scheduled injuries may not

be apportioned to the body as a whole absent total disability, and the mere conversion
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of a specious body-as-a-whole rating to an extremity rating cannot render it

automatically valid.  This rationale circumvents the scheduled injury law and  would

only serve to nullify it, just as in Nearns.    

For the above-stated reasons, the claim herein to a separate and additional

body-as-a-whole rating is denied and dismissed.        

AWARD

Respondents are directed to pay the claimant’s attorney, Mr. Eddie Walker, the

maximum attorney’s fee for the additional periods of temporary total disability

originally controverted but finally stipulated to by respondents at the hearing in this

matter, pursuant to Ark. Code Ann. § 11-9-715. 

IT IS SO ORDERED.

________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge


