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Respondent No. 3 represented by TERRY PENCE, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on September 1, 2005, in Springdale,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on August 12,

2005.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:
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1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The prior opinion is res judicata and the law of this case.

3. Respondent No. 1 has accepted 17 percent to the body as a

whole.

4. The claimant’s healing period ended on April 8, 2005.

5. The claimant is entitled to a weekly compensation rate of

$218.00 for temporary total disability and $164.00 for permanent

partial disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Permanent and total disability or wage loss.

2. Attorney’s fees.

3. Credit for impairment toward $75,000.00.

4. Second Injury Fund liability.

In regard to the foregoing issues the claimant contends that as

a result of her compensable injury she is now permanently and totally

disabled or entitled to wage loss over the 17 percent impairment

rating.  The claimant further contends that her attorney is entitled

to the maximum statutory attorney’s fee based on any benefits that

she is awarded.

   In regard to the foregoing issues Respondents No. 1 contend that

all appropriate benefits have been and are being paid in this matter.

Respondents No. 1 further contend that the claimant is not

permanently or totally disabled or entitled to disability in excess

of the seventeen percent (17%) rating she has received.  Respondents

No. 1 contend that if the claimant is entitled to wage loss or found
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to be permanently and totally disabled, the Second Injury Fund should

be liable for this benefit.

In regard to the foregoing issues Respondent No. 2 contends that

Respondents No. 1 must first pay permanent partial disability in the

form of the anatomical ratings for the claimant’s compensable injury

before payment of permanent total disability benefits.  Additionally,

Respondents No. 1 are not entitled to credit against its $75,000.00

maximum for payment of the claimant’s permanent partial anatomical

ratings for the compensable injury.  Death and Permanent Total

Disability Trust Fund will state is remaining contentions upon

completion fo discovery.

In regard to the foregoing issues Respondent No. 3 contents the

claimant is not entitled to wage loss.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary evidence marked Claimant’s

Exhibit No. 1.  Respondents No. 1 submitted documentary evidence

marked Respondents No. 1's Exhibit No. 1, Exhibit No. 2 and Exhibit

No. 3.  Respondent No. 3 submitted documentary evidence marked

Respondent No. 3's Exhibit No. 1.  All these exhibits were admitted

without objection.

 DISCUSSION

It has previously been found and affirmed by the Full

Commission that the claimant sustained a compensable injury to her

low back on January 30, 2002, while working for the respondent.  It

has been stipulated by the parties that Respondents No. 1 have
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accepted the 17 percent impairment to the body as a whole for this

claimant.

The claimant testified that as a result of her compensable

injury she has undergone three surgeries on her back, the last one

being performed on July 21, 2004.  The claimant agreed that she was

assessed an impairment rating and released by her doctor in April

2005 with a 17 percent impairment rating.  The claimant testified

that she continues to see Dr. Wood and Dr. Sorensen for her ongoing

problems with pain.  The claimant explained that Dr. Sorensen is

her pain doctor and Dr. Wood is her basic medical management

doctor.  The claimant testified that currently she is weaker than

she was prior to her injury as well as having trouble sitting for

long periods of time or standing for long periods of time.  The

claimant testified that she has a lot of back and leg pain and that

as a result of her inability to be as active she has gained weight.

The claimant testified that she has difficulty doing her household

chores as she once did and that she has problems taking care of her

children.  The claimant testified that since her second surgery she

has used a cane in order to be more stable when she is walking.

The claimant explained that after her third surgery she did try to

walk without using her cane but her left leg would slip out from

under her because it was weak and she would fall.

The claimant testified that she was thirty years old and had

a twelfth grade education.  The claimant testified that when she

worked for the respondent she was a certified nurse’s assistant

which involved daily care of the patients such as tending to their
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bathing, dressing, getting them in and out of bed, feeding a

patient, putting them back to bed at night and changing them if

need be.  The claimant testified that there is a lot of lifting and

sometimes heavy lifting depending on the patient.  The claimant was

asked specifically what kind of weight she generally would have to

handle while working for the respondent and the claimant responded,

“150 to 200 pounds or sometimes more.”  The claimant testified that

before working for the respondent she worked for Pleasant Valley

Nursing Home in Muskogee as a CNA doing the same type work she had

done for the respondent.  The claimant testified that she has

worked for PRN explaining that this is a temporary agency that

staffs nursing homes.  The claimant testified that while working

for PRN she worked as a CNA doing the same type work she had been

doing for the respondent.  The claimant testified that she started

working in nursing homes in 1996 and that before that she had

worked as a fast food worker which required her to stand for long

periods of time.  The claimant testified that working in a fast

food establishment required her to be on her feet for approximately

eight hours during her shift and that currently she is not able to

do that kind of standing.  The claimant testified that she is on

prescription medication for her injuries which include Percocet,

Duragesic, Fentanyl, Morphine, Skelaxin and Relpax.  The claimant

testified that as a result of these various medications, she has

problems with sleepiness and memory.  The claimant testified that

even with the Duragesic and the Morphine she still has pain.  The

claimant testified that a normal day for her would consist of
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getting up around 6:30 in the morning in order to get her older son

up and ready to catch the bus.  The claimant testified that once

her son was on the bus she usually would go back to bed until about

11:30 or 12:00 because she has such problems sleeping due to her

pain and inability to get comfortable during the night.  The

claimant testified that she does not run the vacuum, sweep, mop or

make up beds in her house, she does try to help her husband with

the evening meal when she feels like it.  The claimant testified

that she often stays in bed all day.  The claimant testified that

even being in a position to be able to stand for a while and sit

for a while is difficult for her because of the pain in her legs

and her back.  The claimant testified that laying down takes the

pressure off her back and she can put a pillow under her legs or

between them when she is laying sideways which helps take the

pressure off as well.  

The claimant testified that she has met with the respondents’

vocational rehabilitation person and that she has been provided

with information in regard to possible jobs.  The claimant

testified that she has checked with the places suggested by the

vocational rehabilitation specialist but that she has not received

any job offers.  The claimant agreed that she was involved in a

motor vehicle accident in 1993 as well as one in 1997.  The

claimant testified that she did not receive any kind of permanent

impairment rating as a result of these accidents.  The claimant

agreed that she was seen by Dr. Capocelli for problems she was

having with her back and legs in 1989 and 1999 and that Dr.
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Capocelli has never given her any kind of impairment rating because

of her neck or back injuries.  The claimant was asked that at the

time she went to work for the respondent did she believe that she

was disabled in any way and the claimant responded, “No.”  

On cross examination by Respondents No. 1 the claimant agreed

that she was involved in a motor vehicle accident on June 7, 1993,

which result in her having injuries to her cervical and lumbar

spine.  The claimant agreed that she has also been diagnosed with

having scoliosis.  The claimant further agreed that she was

involved in a motor vehicle accident on January 1, 1997, at which

time she injured her neck and back and received medical treatment

for these injuries.  The claimant remembered that she was pulling

on a patient in September 1997 while working for St. Edwards and

hurt her low back and received medical treatment.  The claimant

agreed that she was in a motor vehicle accident on February 26,

1998, where she hurt her neck and back.  The claimant testified

that she remembers going to St. Edwards Medical Center after her

motor vehicle accident with complaints of neck and back pain but

does not remember specifically what the diagnosis was.  The

claimant remembers that on October 28, 1999, she fell and

subsequently was seen by Dr. Capocelli who ran tests and diagnosed

her as having a central based disc bulge herniation at L3-4.  The

claimant agreed that at that time she reported that her symptoms

were progressively getting worse and that she had low back pain

which radiated into her right leg all the way down to her toes.

The claimant agreed that she fell down some stairs on November 12,
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1999, and suffered a tail bone contusion.  The claimant continued

to have problems with her low back with pain into her legs

throughout the year 2000 receiving treatment from Dr. Swicegood for

pain undergoing an MRI and seeing Dr. Capocelli who put her on

modified duty restricting her bending, stooping and lifting.  The

claimant testified that one of her hobbies is reading and that

besides a high school education she has some college.  The claimant

testified that she is a licenced CNA in Arkansas and a licenced CMA

in Oklahoma explaining that a CMA allowed her to pass out

medications.  The claimant agreed that in high school she took

typing and currently feels she could learn to type if she had some

training.  The claimant agreed that she can drive a car but cannot

ride in a car for much over an hour without having to stop.  The

claimant testified that she contacted almost every employer that

the vocational rehabilitation counselor had provided except for

those that did not have a telephone number or an address.  The

claimant testified that not one employer indicated that theY would

be interested in hiring her due to her limitations.  The claimant

testified that she has not gone through the employment security

department or Arkansas Rehabilitation Services to find employment.

The claimant testified that she currently is on social security

disability and draws $589.00 per month.  The claimant testified

that her husband is on social security disability and that one of

her children is on SSI but all the children draw social security

from her.  
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On cross examination by Respondent No. 3, the Second Injury

Fund, the claimant testified that while she was working as a CNA

she did work regular shifts and that there were times when someone

would call in sick or with transportation problems and she would

work overtime.  The claimant testified that while working as a CNA

she was on her feet working seven hours a day.  The claimant

testified that when she worked overtime she might have a fourteen

to fifteen hour day and be on her feet most of that time.  The

claimant testified that throughout her past she has had several

injuries to her back and as a result saw Dr. Capocelli who is a

neurosurgeon and a specialist.  The claimant testified that Dr.

Capocelli never performed surgery on her and that at some point he

did allow her to go back to work with no restrictions.  The

claimant was asked if she felt like she should have had any

restrictions at the time Dr. Capocelli released her and the

claimant responded, “No, Sir.”  The claimant agreed that when she

applied for work with the respondent, she did not have any work

limitations.  The claimant testified that she has not really driven

in the past year and a half because she gets sleepy and drowsy when

she drives.  The claimant testified that when she called various

employers she volunteered the information that she had limitations.

The claimant testified that if she had had limitations at the time

she applied for work with the respondent, she would have made them

aware of those restrictions.  The claimant testified that she has

a scooter which she uses when she shops at Wal-Mart or the Mall or

has to do any amount of walking.  The claimant testified that at
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some point a Morphine pump was discussed but it has not been

discussed lately.  The claimant testified that from the time she

got hurt in January 2002 to present her pain has gotten worse

noting that the surgery which she has undergone has not helped.  

On redirect examination, the claimant testified that prior to

her injury at the respondent’s business, she did not have any

problems driving due to drowsiness.  The claimant testified that

she has problems sleeping in that it is difficult for her to get

comfortable and that it is after three or four in the morning

before she can get any rest.  The claimant testified that as a

result of her inability to sleep she stays tired all the time.  The

claimant agreed that she agreed to undergo a second surgery even

after her first back surgery was not successful because her pain

was so bad that she was willing to give it a second try.  The

claimant explained that she agreed to have a third surgery because

she had a pinched nerve in her left side and she was in hopes of

getting the feeling back in her left side and in her left leg.  The

claimant testified that even after undergoing these three

surgeries, she still is not in good enough shape to hold down a

regular job.  The claimant explained that she had not looked for

employment prior to the vocational rehabilitation specialist

contacted her because all she had ever done was work as a CNA or in

fast food places and she knew she could not stand and do those kind

of jobs again.  The claimant testified that when she contacted the

possible leads for jobs she told them exactly what her doctor had
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put down as her restrictions instead of deciding on her own what

her limitations were.

Tanya Owen testified that she was a vocational rehabilitation

counselor and had been contacted by the respondents to work with

the claimant.  Ms. Owen testified that after visiting with the

claimant and having her fill out a questionnaire, she went ahead

and set up a meeting with the claimant.  Ms. Owen testified that at

this meeting she did some vocational testing and the claimant

tested very well, noting that she independently sought training in

the past to become a CNA further noting that, in her opinion, the

claimant was very bright.  Ms. Owen testified, however, that at

this point and time the claimant does not believe that she can

work.  Ms. Owen testified that the claimant scored in the 88

percentile on a test which indicates how well a person will

integrate new information with the information they already have.

This witness explained that this gives her a fairly good indicator

as to how well they would do if they went back to school.  Ms. Owen

testified that the claimant had a high school reading level, an

eight-grade spelling level and a seventh grade math level.  Ms.

Owen stated again that throughout the interview and testing process

the claimant commented that she did not think she was able to work

at present because she felt there was still additional medical

treatment to be pursued.  Ms. Owen testified that the claimant has

a lot of assets and that in her opinion if the claimant could

adjust to believe that she could work, Ms. Owen though that the

claimant had a good chance of finding employment and returning to
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work.  Ms. Owen testified that so many people in the claimant’s

household are drawing social security that often times the fear of

jeopardizing that income keeps someone from going back to work for

fear of losing their social security.  Ms. Owen concluded this line

of questioning by stating that the claimant has a good telephone

voice, she is very personable and very bright with the ability to

learn new things.  Ms. Owen testified that the claimant is also

young, all of these being great assets for her.

On cross examination, Ms. Owen testified that with her ten

years of experience in the field of rehabilitation she is aware

that the medications such as Percocet, Duragesic and Morphine are

all prescribed for pain.  Ms. Owen testified that she has had

clients who have successfully returned to work who have chronic

back pain and take pain medications.  Ms. Owen testified that there

are some people, however, that the pain medications make them

groggy and undependable which certainly affects their ability to

maintain employment.  This witness agreed that the fact that the

claimant has been unemployed for the past three years would also

affect the possibility of her finding employment.  Ms. Owen agreed

that if she were working with the claimant as to job placement she

certainly would tailor her job search to part time jobs.  Ms. Owen

testified that when she has a client who is receiving social

security she always suggests that they contact the social security

office to find out what amount of money they can earn without

jeopardizing their monthly benefits.  Ms. Owen testified that
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psychologically she believes that the claimant thinks she cannot

work.

On redirect examination, Ms. Owen testified that relying on

Dr. Johnson’s opinion of the claimant’s restrictions and

capabilities he had set forth that she was not taking any

medications that would affect her ability to work.

The medical records set forth that following a motor vehicle

accident in 1998 the claimant underwent an MRI of her lumbar spine

on February 26, 1998, which revealed that she had moderate size

central disc protrusion at L3-4, mild disc bulges at L4-5 and L5-S1

with no fractures or dislocations in her lumbar spine.  On October

12, 1999, Dr. Zufari writes that based on the claimant’s CAT scan

it looks like she might have some scoliosis for which he prescribed

Celebrex.  The medical records set forth the claimant’s complaints

of lower back pain with pain radiating into her legs.  Dr. Anthony

Capocelli writes on April 14, 2004, that the claimant’s only

finding on studies have been degenerative disc disease at L3-4, L4-

5 and L5-S1 with a small central disc protrusions without

significant channel or foraminal stenosis.  Dr. Capocelli

prescribed Neurotin and Ultram as well as Robaxin for the claimant

as well as scheduled her for a mylogram which was never done.

The medical records concerning the claimant’s compensable

injury and her subsequent treatment is well documented and is not

questioned or controverted and in fact has been provided and paid

for by the respondents.  The claimant was assessed with a 17

percent whole body impairment rating by Dr. Arthur Johnson on April
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8, 2005, which has been accepted by Respondents No. 1.  At the

direction of Dr. Johnson, the claimant underwent a work capacities

evaluation which indicated that she is suitable for sedentary work

with a lifting restriction of no more than ten pounds maximum.

After a complete review of this entire record, I find that the

claimant has failed to prove by a preponderance of the evidence

that she is permanently and totally disabled.  Although the

claimant has back problems which do limit her activities, she is

intelligent, capable, well spoken and, according to the vocational

rehabilitation specialist, capable of being trained or educated to

do work well within her physical limitations if she were motivated

to do so.  I do find, however, that the claimant is entitled to

wage loss in the amount of 10 percent over and above her physical

impairment rating, giving her a total disability rating of 27

percent to the body as a whole.  This claimant has few

transferrable job skills although if she were willing to retrain,

new skills could be developed.  The claimant does have a physical

impairment of 17 percent to the body as a whole with permanent

restrictions of no lifting over ten pounds as well as to be in a

sedentary job which requires only a minimal amount of standing or

walking.  The claimant has marginal education with most of her

training in a area she no longer is physically capable of

performing.  The claimant is fortunate in that she is intelligent,

articulate and young.  I also find that there is no Second Injury

Fund liability in this matter.  Although the claimant has extensive

medical treatment prior to her compensable injury, she did not have
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any type of impairment rating, permanent restrictions or had

undergone any surgery prior to her compensable injury.  Therefore,

there is no combination of any prior or pre-existing physical

impairments which have or would increase this claimant’s

disability.  Since I have found that the claimant is not permanent

and totally disabled, there is no need to  discuss Respondent No.

2's argument concerning if Respondents’ No. 1 is entitlement to a

credit against the $75,000.00 maximum.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The prior opinion is res judicata and the law of this case.

3. Respondent No. 1 has accepted 17 percent to the body as a

whole.

4. The claimant’s healing period ended on April 8, 2005.

5. The claimant is entitled to a weekly compensation rate of

$218.00 for temporary total disability and $164.00 for permanent

partial disability.

6. The claimant has failed to prove by a preponderance of the

evidence that she is permanently and totally disabled.  See

discussion above.

7. The claimant has proven by a preponderance of the evidence

that she is entitled to wage loss in the amount of 10 percent over

and above her physical impairment rating of 17 percent.  This would

entitle the claimant to a total disability rating of 27 percent to

the body as a whole.  See discussion above.
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8. There is no Second Injury Fund liability found in this

matter.  See discussion above.

9. Respondents No. 1 should pay this claimant wage loss in the

amount of 10 percent over and above her impairment rating.

10. Respondents No. 1 have controverted this claimant’s

entitlement to wage loss.

11. The claimant’s attorney is entitled to the maximum

statutory attorney’s fees based on the benefits awarded herein.

ORDER

The claimant has failed to prove by a preponderance of the

evidence that she is permanently and totally disabled.

The claimant has proven by a preponderance of the evidence

that she is entitled to wage loss in the amount of 10 percent over

her permanent impairment rating of 17 percent to the body as a

whole.

There is no Second Injury Fund liability found in this matter.

Respondents No. 1 should pay wage loss to this claimant in the

amount of 10 percent to the body as a whole.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.



17

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                     ADMINISTRATIVE LAW JUDGE
                                         


