
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F400506

SMITH W. TOMPKINS CLAIMANT

COMQUEST, INC. RESPONDENT EMPLOYER

COMMERCE & INDUSTRY INSURANCE CO. RESPONDENT CARRIER

ORDER AND OPINION FILED APRIL 5, 2005

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE ROBIN J. CARROLL, Attorney at Law, El
Dorado, Arkansas.

Respondents represented by the HONORABLE CAROL LOCKARD WORLEY, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on February 23, 2005, in Little Rock,

Arkansas.  A prehearing conference was held on September 22, 2004 and a prehearing

order was filed the same date.  The prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a December 5, 2003, employer-
employee relationship.

2.  The compensation rate will be the maximum for a
2003 injury.

The claimant contends he sustained a compensable injury on December 5,

2003, and is entitled to medical benefits and temporary total disability benefits from

December 6, 2003, to a date to be determined and attorney’s fees.
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Respondents contend the claimant did not sustain a compensable injury on

December 5, 2003.  Respondents further contend there are no objective findings to

support a work-related injury to the claimant’s neck, back and shoulder and further

contend the claimant’s problems are pre-existing conditions.  Respondents also

contend any need for medical treatment to the claimant’s right foot is not causally

related to the December 5, 2003, incident.  Alternatively, respondents contend if the

claim is compensable and temporary total disability benefits are awarded, respondents

request a credit for unemployment benefits the claimant received during the same

period he is requesting temporary total disability benefits.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a December 5, 2003, employer-employee relationship.
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2.  The compensation rate will be the maximum for a 2003 injury.

3.  The claimant has proven by a preponderance of the evidence that he

sustained a compensable right ankle injury arising out of his employment on December

5, 2003. 

4.  The respondents are responsible for all reasonable and necessary medical

the claimant has pursued for treatment of the ankle injury.

5.  The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable neck and back injury on December 5, 2003.

6.  The claimant proved by a preponderance of the evidence that he sustained a

temporary aggravation of his preexisting right shoulder condition and is entitled to

medical benefits from April 5, 2004 through September 17, 2004.

7.  The claimant has proven by a preponderance of the evidence that he

remained in his healing period and did not return to work because of his compensable

ankle injury from December 6, 2003 through December 19, 2003.

8.  The claimant has failed to prove by a preponderance of the evidence that he

remained in his healing period and totally unable to work because of his shoulder

condition from December 6, 2003, through a date to be determined.

DISCUSSION

The claimant, 35 years old, began his employment with the respondent on

August 19, 2002, as a laborer and then became a foreman.  The employer builds and

maintains cell phone towers.  According to the claimant, on December 5, 2003, he was

walking toward the cabinets while calibrating his Site Master computer and stepped on

a stob and rolled his ankle and fell to the ground.  The claimant testified that he heard a
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pop and thought he had broken his leg but fell on his right shoulder, all the while trying

to protect the piece of equipment.  The claimant immediately sat down and his ankle

started swelling.  His co-worker, Jason Medlin, checked on him after hearing him yell

from the fall.  The claimant worked the balance of the day, standing on one leg and

sitting.  The accident happened in Mobile, Alabama.  According to the claimant, Billy

Ray Smith, president of the company, told him he could go home and go to his own

physician.  The claimant drove back to Magnolia, Arkansas and arrived at his home

about 3:30 a.m.  He slept and went to the hospital the next day.  The claimant had a

conversation with Billy Ray Smith about trying to file a workers’ compensation claim.

Billy Ray was telling me that workman’s comp is a red flag. 
‘You don’t want to use that.  We’ll lay you off; you can draw
your unemployment.  Your wife is going to have the babies
the first of January.  That would be a good time for you to be
off.  She’s fixing to have babies.  You go ahead and draw
your unemployment, and then, after that, come on back to
work.  You ought to be healed up.  You just draw your
unemployment.’

And Roger Hays, the supervisor, said, ‘Well, it’s really a
workers’ comp thing, but you can’t live on it.  So, Yeah, you
need to draw your unemployment.  That will be fine.’  (T., p.
23, lines 3-13.)

The first medical treatment the claimant sought was at Magnolia Hospital where

the claimant treated for his ankle injury.  The ankle was x-rayed and he was put on

crutches.  According to the claimant, he next went to Dr. Jerry Grant at the request of

his boss, Kenny Webb.  The claimant also sought treatment with Dr. Patrick Antoon,

Burnett and Associates, Dr. Ken Gati and Dr. Reza Shahim.  The claimant shortly after

being on crutches began having upper body pain, especially with his shoulder and

neck.  The claimant underwent nerve conduction testing with Dr. Mayra Alfonzo and
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then saw Dr. Gati and underwent shoulder surgery.

The claimant confirmed that he had previously received cortisone shots in his

shoulder and he had back problems beginning in 1997, but was not on any restrictions

before the December 5, 2003, incident.  The claimant was not working at the time of the

hearing but was the primary caretaker of his 13 months old twins.

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2003).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In the present case, the claimant has proven by a preponderance of the

evidence that he sustained a compensable injury to his right ankle.  The claimant

presented a credible account of twisting his ankle on December 5, 2003, when he

stepped on a stob while working.  He fell to the ground and his ankle immediately

began to swell.  The claimant’s fall at work was corroborated by Jason Medlin, a co-

employee working with the claimant on the day of the fall.  Mr. Medlin testified that he
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heard the claimant yell when he fell and he saw the claimant’s ankle swollen.  Mr.

Medlin also acknowledged that the supervisor, Billy Ray Smith, talked to the claimant

about going to the doctor.  Mr. Medlin testified the claimant wanted to wait and see a

doctor in Arkansas.  The emergency room records dated December 6, 2003, document

the claimant presented with a complaint of a twisted ankle.  X-rays did not reveal a

fracture; however, marked swelling was noted.  The claimant was given prescription

medication and advised to elevate the ankle and not to attempt weight bearing for five

days.  The initial emergency room report indicated only right ankle pain with no mention

of pain in the shoulder, neck or back.

After consideration of all the credible evidence, I find respondents are liable for

all reasonable and necessary medical the claimant has pursued for treatment of his

right ankle.

The claimant also contends he injured his right shoulder, neck and back during

the December 5, 2003, fall.  Respondents have paid for two MRIs performed at St.

Michael’s Health System on April 14, 2004.  All other medical has been controverted. 

The medical evidence documents the claimant had preexisting back, shoulder and neck

problems before the December 5, 2003, fall.   In fact, the claimant did not even work

from December 1997 through 2001 because of back, neck and shoulder problems.

A preexisting disease or infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the disease or infirmity to produce the

disability for which compensation is sought.  See, Nashville Livestock Commission v.

Cox, 302 Ark. 69, 787 S.W.2d 664 (1990); Minor v. Poinsett Lumber & Mfg. Co., 235

Ark. 195, 357 S.W.2d 504 (1962); Conway Convalescent Ctr. v. Murphree, 266 Ark.
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App. 985, 588 S.W.2d 462 (1979); St. Vincent Ctr. v. Brown, 53 Ark. App. 30, 917

S.W.2d 550 (1996).  As is commonly stated, the employer takes the employee as he

finds him.  Murphree, supra.  In such cases, the test is not whether the injury causes

the condition, but rather the test is whether the injury aggravates, accelerates or

combines with the condition.  However, although a disabling symptom of a preexisting

condition may be compensable if it is brought on by an accident arising out of and in the

course of employment, the employee’s entitlement to compensation ends when his

condition is restored to the condition that existed before the injury unless the injury

contributes to the condition by accelerating or combining with the preexisting condition. 

See, Ark. Power & Light Co. v. Scroggins, 230 Ark. 936, 328 S.W.2d 97 (1959).

An aggravation of a preexisting non-compensable condition by a compensable

injury is, itself, compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 383 (Feb. 4, 2004).  An aggravation is a new injury resulting from an

independent incident.  Id.  An aggravation, being a new injury with an independent

cause, must meet the definition of a compensable injury in order to establish

compensability for the aggravation.  Id.

The first notation in the medical records about shoulder pain following the

December 2003, fall was a note on January 28, 2004; however, kidney stones was the

primary problem that visit.  The medical records reveal the claimant complained of

back, neck and shoulder problems during 2004.  The claimant’s MRI of the lumbar

spine on April 14, 2004, reveals mild multilevel degenerative disc disease with a small

protrusion at L5-S1, all preexisting problems.  The claimant was treated with a series of
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epidural steroid injections.  The claimant’s May 21, 2004, MRI of the cervical spine

revealed a small disc bulge/osteophyte at C6-7 and a minimal bulge at C5, again

preexisting.  Dr. Gati opined on August 10, 2004, that the claimant’s MRI of the cervical

spine was essentially normal for a man of his age as well as diagnosing the claimant

with osteoarthritis within the shoulder.  After considering all the credible evidence, I find

the claimant has failed to prove by a preponderance of the evidence that his back and

neck problems are related to his December 5, 2003, fall at work.  The medical evidence

does not satisfy the requirement of new objective findings as required for a

compensable injury.  See, Ark. Code Ann. §11-9-102 (4)(D) and (16).

The claimant underwent shoulder surgery on September 30, 2004 and arthritis

within the joint was noted, a loose floating fragment was removed, bursitis was

removed, a hook to the anterior aspect of the acromion was removed and the rotator

cuff was found to be intact.  The claimant has a medical history of shoulder problems

long before the December 5, 2003, fall at work.  Dr. Antoon confirmed in his January

20, 2005, deposition that following the December 5, 2003, injury,  the claimant started

complaining to him with shoulder pain about April 2004 and relating the pain to his fall. 

Dr. Antoon opined that the claimant aggravated his preexisting condition with the fall. 

After considering all the medical evidence, I find the claimant has proven by a

preponderance of the evidence that he sustained a temporary aggravation of his

shoulder, and received some initial conservative treatment after spasms were noted on

April 5, 2004, and, finally, a MRI was performed on September 17, 2004.  The MRI

revealed some osteoarthritic changes in the joint itself.  The claimant ultimately

underwent shoulder surgery; however, the procedures performed during that surgery
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were related to the claimant’s arthritic/bursitis and osteophyte formation rather than an

acute problem attributed to the claimant’s fall on December 5, 2003.

I find the respondents responsible for treatment for the shoulder beginning with

the April 2004 visit with Dr. Antoon and ending with the findings of the MRI of the

shoulder about September 17, 2004.  The medical evidence indicates claimant’s

shoulder surgery is related to the claimant’s preexisting condition and the claimant has

not proven that the need for surgery was causally related to the December 5, 2003, fall

at work; therefore, he  has failed to prove the surgery was reasonable and necessary.

The claimant has contended that he remained in his healing period and unable

to earn wages or have returned to work from December 6, 2003, to a date to be

determined.  The medical records extended the claimant’s time off from work for his

ankle through December 19, 2003.  I find the claimant has proven that he remained off

work and in his healing period for his ankle from December 6, 2003 through December

19, 2003.  See, Ark. Code Ann. §11-9-521(a) (Supp. 1999); Wheeler Const. Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

The claimant also contends he remained in his healing period and unable to earn

wages for his back, neck and shoulder condition from December 6, 2003, through a

date to be determined.  In order to be entitled to temporary total disability benefits for an

injury to the body as a whole, the claimant must remain in his healing period and be

totally unable to earn wages.   The claimant’s back and neck problems were found to

be preexisting conditions and not compensable injuries arising out of the December 5,

2003, fall.   In the present case, the claimant only began complaining of shoulder

problems in April 5, 2004, when he saw Dr. Antoon.  I find the claimant did pursue
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some conservative treatment and ultimately a MRI of the shoulder was performed. 

While the claimant has remained off work, he was complaining of lumbar and cervical

problems, both preexisting conditions, as well as shoulder problems.  The medical

evidence does not specifically take the claimant off work for his various medical

conditions and attempting to segregate the shoulder condition has not been successful. 

I find the claimant has failed to prove by a preponderance of the evidence that he

remained in his healing period and totally unable to work because of his shoulder pain

from December 6, 2003, to a date to be determined.

ORDER

The claimant has proven by a preponderance of the evidence that he sustained

a compensable right ankle injury arising out of his employment on December 5, 2003. 

Respondents are responsible for all reasonable and necessary medical the claimant

has pursued for treatment of the ankle injury.  The claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable neck and back injury

on December 5, 2003.  The claimant proved by a preponderance of the evidence that

he sustained a temporary aggravation of his right shoulder and is entitled to medical

benefits from April 5, 2004 through September 17, 2004.   The claimant has proven by

a preponderance of the evidence that he remained in his healing period and did not

return to work because of his compensable ankle injury from December 6, 2003

through December 19, 2003.  I find the claimant has failed to prove by a preponderance

of the evidence that he remained in his healing period and totally unable to work

because of his shoulder condition from December 6, 2003, through a date to be

determined.
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The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


