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A hearing was held on November 19, 2004, to determine the compensability

of the claim filed herein.  

The parties stipulated to the existence of the employee-employer relationship

on May 15, 2004.  It was further stipulated that the claimant’s earnings were sufficient

to entitle her to weekly indemnity benefits of $141.00 for temporary total disability

and permanent partial disability benefits.  
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Claimant was working as a cook for respondent-employer and contends that

she works in a very hot kitchen and must step outside frequently to cool off.  Claimant

contends that she sustained a compensable injury to her right knee on May 15, 2004,

when she stepped outside to cool off and fell.  She contends she is entitled to past and

future medical benefits, temporary total disability indemnity benefits, and attorney’s

fees. 

Respondents controvert the claim entirely, contending that during a break from

her work, claimant went outside and sat on a milk carton that slid out from under her.

Respondents contend that the claim is not compensable because claimant was not

performing employment services at the time of the incident.  

STATEMENT OF THE CASE

Claimant is forty-nine years old.  At the time of her injury, she was working

for respondent-employer as a cook and testified that she had worked there a little over

one year at that time.  Claimant testified that on May 15, 2004, she had been washing

dishes and preparing trays for the residents who were getting ready to come through

the lunch line.  She testified that at approximately 11:40 a.m., after she had finished

her duties and before she got busy with the lunch crowd, she stepped outside the door

of the kitchen to “cool off” and was going to sit down on a milk carton, when it

slipped out from under her, causing her to fall and hit the side of her knee on the

pavement.  Claimant testified that she was not on a formal “break” at the time, but
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that she had simply intended to step outside just for a couple of minutes to cool off.

A co-worker also working in the kitchen for respondent-employer, Kay

Frances Lee, testified that it does get very hot in the kitchen.  They both testified that

it is respondent-employer’s policy that the air conditioning must be turned off during

certain times in order to keep the food warm and that it was turned off at the time

claimant was injured.  Ms. Lee also testified that it was a normal practice for the

cooks/kitchen-workers to step outside the back door of the kitchen when they felt

overheated and that they did not clock in or out, or sign in or out, when they did this.

Testimony revealed that claimant called out for help, as she could not get up,

and that Ms. Lee came outside to see what was wrong.  Claimant testified that no

supervisor was present in the kitchen, so her co-workers summoned a nurse, as well

as the business office manager.  Claimant testified that she told them she needed to

go to a doctor and she was eventually taken to the emergency room by way of

respondent-employer’s van.  Claimant’s knee x-ray appeared normal, and claimant

was released with medication.  Other tests, including an MRI, later indicated that

claimant had what appeared to be two small oblique meniscus tears and a moderate

joint effusion.  Claimant saw a number of doctors and is still being treated by Dr.

Gullett.  

At the hearing, claimant was wearing a knee brace and using crutches, which

she said were given to her by Dr. Robertson.  Claimant testified that she does not



1This document was not introduced into evidence and was not filed with the Commission.

4

always need her brace and/or crutches – only sometimes.  Claimant testified that she

is still under a doctor’s orders to stay off that leg.  Claimant has not worked since the

date of injury.  Off-work slips from Dr. Gullett indicate that he took her off work from

May 28, 2004 through June 7, 2004; then, on June 7, 2004, his notes reflect that he

would keep her off work for one month.  The last note before this Commission from

Dr. Gullett is dated June 10, 2004, and mentions nothing about being off work or

being released from his care.

On cross-examination, claimant was asked about a time clock adjustment sheet

from respondent-employer that reflects claimant had signed out for her lunch break

on the date of injury from 11:00 a.m. - 11:30 a.m.  Claimant denied that she had

signed out for lunch at that time or that it was her handwriting.  Claimant testified that

she did not consider just stepping outside to cool off a “break.”  

Claimant admitted that she is a smoker but denied that she had stepped outside

to smoke at the time of her injury.  Mary Jo Chance, the business office manager for

respondent-employer, testified that she is the person who takes care of insurance and

workers’ compensation claims.  She testified, reading from an “accident description”

document1 that she had recorded on the date of the injury, that claimant told her that

she had fallen while she was outside taking a smoke break.  Ms. Chance stated, “I

didn’t even know Ms. Tillman smoked.”  Ms. Chance testified that she went to the
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scene of the incident and was going to call an ambulance; however, as earlier

testimony indicated, claimant was transported by one of respondent-employer’s vans.

Although no date was given, Ms. Chance testified that sometime after the

incident, claimant brought her a release slip from her doctor.  She testified that

claimant then requested her vacation time.  She testified that claimant was offered a

light-duty job that would involve sitting down.  Claimant admittedly refused the light-

duty position, stating that her knee “pains” her to the point that she cannot even sit to

work.  Ms. Chance testified that at no time when claimant came to see her to bring her

a slip from the doctor was claimant using crutches; moreover, she was not always

wearing a knee brace.     

FINDING OF FACT

Claimant has failed to establish by a preponderance of the evidence that she

sustained a compensable knee injury on May 15, 2004, arising in and out of her

employment with respondent; specifically, claimant was not in the performance of

employment services when she experienced an incident or accident outside the door

of her workplace on May 15, 2004.  

DISCUSSION

This claim is governed by Act 796 of 1993.  Arkansas Code Annotated §

11-9-102(4)(B)(iii) states:

  An injury is not compensable if it was inflicted upon the

employee at a time when employment services were not
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being performed, or before the employee was hired or

after the employment relationship was terminated.

Act 796 further requires that the provisions of the workers' compensation

statutes be strictly construed. Ark. Code Ann. § 11-9-704(c)(3) (Repl. 1996).  In Pifer

v. Single Source Transportation, 347 Ark. 851, 69 S.W.3d 1 (2002), the Arkansas

Supreme Court stated:

Act 796 defines a compensable injury as “[a]n accidental

injury . . . arising out of and in the course of employment.

. . .” Ark. Code Ann. § 11-9-102(4)(A)(i). A

compensable injury does not include an “[i]njury which

was inflicted upon the employee at a time when

employment services were not being performed. . . .”

Ark. Code Ann. § 11-9-102(4)(B)(iii) (emphasis added).

However, Act 796 does not define the phrase “in the

course of employment” or the term “employment

services,” Olsten Kimberly Quality Care v. Pettey, 328

Ark. 381, 944 S.W.2d 524 (1997).  It, therefore, falls to

this court to define these terms in a manner that neither

broadens nor narrows the scope Act 796 of 1993. Ark.

Code Ann. § 11-9-1001 (Repl. 1996).  When the

meaning of a statutory term is ambiguous, we look to the

language of the statute, the subject matter, the object to

be accomplished, the purpose to be served, the remedy

provided, the legislative history, and other appropriate

means that shed light on the subject. Stephens v.

Arkansas Sch. for the Blind, 341 Ark. 939, 20 S.W.3d

397 (2000).  Although the statute does not define the

term “employment services,” the Commission as well as

the Arkansas appellate courts have previously held that

an employee is performing employment services when he

is engaging in an activity which carries out the

employer's purpose or advances the employer's interest

directly or indirectly.  Cheri Pettey v. Olsten Kimberly

Quality Care, Full Commission Opinion Sept. 13, 1995

(E405037); 328 Ark. 381, 944 S.W.2d 381 (1997).  An



7

employee carries out the employer's purpose or advances

the employer's interest when he engages in the primary

activity which he was hired to perform. Id.; Kenneth

Behr v. Universal Antenna, Full Commission Opinion

Dec. 6, 1995 (E408376).  When an employee engages in

incidental activities which are inherently necessary for

the performance of the primary employment activity, the

employee carries out the employer's purpose or advances

the employer's interest.  Id. 

The Arkansas Supreme Court has held that the same test used to determine

whether an employee was acting within “the course of employment” is to be used to

determine whether the employee was performing “employment services.”  Collins v.

Excel Spec. Prod., 347 Ark. 811, 69 S.W.3d 14 (Mar. 7, 2002); Pifer v. Single Source

Transp., supra.  The test is whether the injury occurred “within the time and space

boundaries of employment, when the employee [was] carrying out the employer's

purpose or advancing the employer's interests directly or indirectly.”  Id.  This test has

also been previously stated as whether the employee is “engaged in the primary

activity that [s]he was hired to perform or in incidental activities that are inherently

necessary for the performance of the primary activity.”  Olsten Kimberly Quality Care

v. Pettey, 55 Ark. App. 343, 934 S.W.2d 956 (1996), aff'd, 328 Ark. 381, 944 S.W.2d

524 (1997).  Employment services are performed when the employee does something

that is generally required by his or her employer.

Whether an employee is performing employment services at the time of an

accident depends on the particular facts in each case.  In Patricia McCool v. Disabled
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American Veterans, Full Commission Opinion filed June 3, 1996 (E410491), for

example, the Full Commission found that the claimant was not engaged in any activity

that carried out the employer's purpose or advanced the employer's interest when the

claimant deviated from her duties to go outside and smoke before she got “real busy.”

Although the claimant in the case at bar denies that she had gone outside for

a smoke break, testimony from the business office manager, Mary Jo Chance, who

recorded a written accident description on the actual date of the incident, testified that

claimant had told her she was going on a “smoke break” when she was injured.

Claimant did testify that she went outside to “cool off” before she got busy with the

lunch crowd.  

Claimant admitted that her work takes place inside the kitchen – not outside

the back door – and that she is not required to “cool off.”  Further, while this may

have been the practice of some of the kitchen employees to step outside the door,

there was no evidence offered of how this practice in any way “carried out the

employer’s purpose or advanced the employer’s interest” or that stepping outside was

“inherently necessary for the performance of the primary activity.” 

Claimant denied the accuracy of the time sheet adjustment, showing the times

she had purportedly signed in and out for her lunch break that day.  Claimant has

shown no interest in even attempting a light-duty, sitting-only position that was

offered to her by respondent-employer.  Claimant has simply expressed a lack of

desire or motivation to even attempt to return to work.  
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In short, claimant’s testimony simply is not sufficiently credible to support a

finding that her injury arose out of and in the course of her employment.  It is this

examiner’s opinion that claimant was not in the performance of employment services

when she experienced an incident or accident outside the door of her workplace on

May 15, 2004; and, as such, her claim is not compensable.   

For these reasons, the above claim is respectfully denied and dismissed.

IT IS SO ORDERED.  

___________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge


