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STATEMENT OF THE CASE

A hearing was held on February 24, 2005, in Springdale,

Arkansas.  By letter dated February 23, 2005, Respondent No. 2,

Second Injury Fund, asked to be excused since wage loss and their

liability was not at issue at this hearing.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on September

20, 2004.  This pre-hearing order set forth the stipulations

offered by the parties, the issues to litigate and the contentions

thereto.  

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On September 4, 2002, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$203.00 for temporary total disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s injury to her right

shoulder on September 4, 2002.

2. Related medical.

3. Temporary total disability from March 6, 2003, through

April 28, 2003, and from June 23, 2003, to August 24, 2003.

4. Attorney’s fees.

The claimant reserves the right to try any and all other

issues in the future.

In regard to the foregoing issues the claimant contends that

she sustained a compensable injury on or about September 4, 2002,

when she attempted, at her employer’s request, to restrain a

shoplifter.  The injury was to her right shoulder and back

resulting in medical care.  We are also asking for a change of

physician to Greg Jones, an orthopedic surgeon with River Valley.

We are asking for medical payments but no temporary total

disability at this time because she has continued to work.

   In regard to the foregoing issues Respondents No. 1 contend

that the claimant contends that she sustained a compensable injury

to her right shoulder on September 4, 2002, when she attempted to

restrain a shoplifter.  While respondents admit that an incident
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per se did occur, they deny that the claimant sustained any

physical injury to her body as a result thereof.  Any subsequent

problems and/or treatment that the claimant has received to her

right shoulder since September 4, 2002, is simply a recurrence or

a continuation of prior problems that the claimant has suffered

with the subject shoulder since at least 1997 when she underwent

surgery for a rotator cuff tear.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted medical information marked Claimant’s

Exhibit No. 1.  The respondents submitted medical information

marked Respondents’ Exhibit No. 1, the deposition of the claimant

marked Respondents’ Exhibit No. 2 and non medical information

marked Respondents’ Exhibit No. 3.  All these exhibits were

admitted without objection.

 DISCUSSION

The claimant testified that she began working for the

respondent on August 28, 1989, and worked for them until October

15, 2003.  The claimant testified that as of September 4, 2002, she

was working as a door greater for the respondent.  The claimant

testified that prior to September 4, 2002, she had undergone

surgery on her right shoulder in 1998 performed by Dr. Griffin.

The claimant testified that after her shoulder surgery she returned

to work for the respondent.  The claimant remembers that she had

another injury to her arm before September 4, 2002, when she

slipped on the carpet on her stairway, slid down the stairs,
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reached and grabbed the railing and pulled her right shoulder.  The

claimant testified that she saw a nurse practitioner who prescribed

Darvocet as well as home exercises following this event.  The

claimant was asked if her shoulder was bothering her on September

4, 2002, as a result of her falling down the stairs.  The claimant

responded, “No.”

The claimant testified that on September 4, 2002, she was

working her job at the door when a lady went out with a baby and

two items in her basket.  The claimant testified that she asked the

lady for her receipt but the woman did not stop.  The claimant

testified that Freddy, the customer service manager, came up to her

and told her to stop the lady for her receipt so she went out into

the parking lot.  The claimant testified that the woman was parked

in front of the double doors of the respondent’s store and she had

already put the chainsaw in the back seat of her car and was

putting the grill in when the claimant asked for her receipt.  The

claimant stated that the woman asked her to wait just a minute and

she put her baby in the front seat and then the woman walked around

and got in the car.  The claimant testified that she put her hand

on the door because the window was down on the driver’s side and

asked the woman for her receipt several times.  The claimant

testified that the woman was going through her purse like she was

looking for the receipt then she looked up at the claimant, grinned

and just gunned the car.  The claimant testified that when the

woman drove off it jerked her arm and she stumbled but caught

herself before she fell.  The claimant testified that she had her
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hand cupped over the area on the car where the window was down on

the passenger side.  The claimant testified that Freddy came out

with a walkie talkie and the police were called.  The claimant

stated that Christie Bridges brought a policeman to her to make her

statement and at that time she told Christie that her arm and

shoulder were hurting.  The claimant remembers that after the

policeman took her statement, Christie took her to Thomas who is

the insurance person and she went in to fill out insurance papers.

The claimant testified that she was asked if she was able to drive

and she drove herself to the doctor’s office but the respondent

followed her.

The claimant testified that she saw Dr. Hood the day of the

event.  The claimant testified that when Thomas arrived he

instructed the doctor’s office to perform a drug test and then he

left.  The claimant testified that Dr. Hood asked her what had

happened and sent her for x-rays.  The claimant testified that

while she was still on the x-ray table Dr. Hood came in and told

her that she had an appointment at 1:15 at Cooper Clinic with a

specialist.  

The claimant testified that she has looked at the medical

report from the doctor’s office dated September 4, 2002, noting

that there is an addendum to that report.  The claimant was asked

to read the addendum and the claimant read as follows;

“Please note, she was observed by my nurse as
she left the building to lift with no
difficulty her heavy purse and she was able to
drive moving the steering wheel in all places
without any difficulty.  Please note that this
is in sharp contrast to her examination with
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me when she was unable to abduct her arm
beyond thirty degrees without marked pain.”

The claimant agreed that her arm had been put in a sling and when

she left the doctor’s office her arm was in a sling.  The claimant

further testified that she was not sure that she had a purse with

her that day because usually she carries a small change purse in

her smock because the lockers are so small.  The claimant testified

that she did not see a nurse following her out into the parking

lot.  The claimant also remembers that she sat in the parking lot

for three or four minutes trying to get her car in gear so that she

could take off with her left hand.  The claimant testified that she

was not allowed to see the specialist the next day because the

appointment was canceled by the respondent.

The claimant testified that, on her own, she went to see Dr.

Jones at Holt Crock Clinic.  The claimant testified that she

reported to Dr. Jones how she had been jerked by a car but did not

tell him about the incident of falling down her stairs.  The

claimant testified that Dr. Jones operated on her right arm on

March 6, noting that this was the only opening the doctor had to do

surgery.  The claimant testified that before her surgery she was

seen at the hospital for tick fever and was hospitalized for twelve

days for this problem.  

The claimant testified that when she saw Dr. Jones he had her

undergo an MRI and then he gave her an injection in her shoulder.

The claimant testified that on March 6 Dr. Jones did a scope of her

shoulder.  The claimant testified that she underwent a second

surgery performed by Dr. Jones on June 24.  The claimant testified



7

that due to insurance problems with her husband’s group carrier,

she has been unable to see Dr. Jones for follow up because she

cannot pay him.  The claimant testified that Dr. Jones has never

released her nor given her a rating for her shoulder.

The claimant testified that as a result of her September 4,

2002, event she has missed time from work.  The claimant testified

that her employment records would indicate the amount of time she

missed before her first surgery.  The claimant testified that

following her first surgery she was off work for a period of eight

weeks and she was off work another eight weeks following her second

surgery.  The claimant testified that she drew short term

disability noting that this disability policy is paid for 100

percent by herself.  The claimant testified that the respondent did

not make any contribution to this disability policy.

On cross examination, the claimant testified that prior to her

September 4, 2002, incident she was not having any problems with

her right shoulder and was not receiving treatment by any physician

for her shoulder.  The claimant testified that while working for

the respondent on August 9, 2002, she had an injury to her

shoulder.  The claimant testified that she was hit with a steel

door when another employee was coming through it.  The claimant

remembers that she was treated by Dr. Thompson who notes that she

had bruises on her right shoulder.  The claimant testified that she

was told by the respondent that she could not file this under

workers’ compensation because she had already clocked out so it was

filed on her group insurance.  The claimant testified that when she
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was seen by Dr. Hood as well as by Dr. Jones she did not tell them

about her stair incident because she was not having any problems

from that event.  The claimant testified that she did tell both of

these doctors about her previous arm surgery because when they

examined her and saw the scar they asked her about it.  

On redirect examination, the claimant testified that on the

morning of September 4, 2002, when she went to work she was not

having any problems with her shoulder nor was she taking any

medication for her shoulder.  On recross examination, the claimant

testified that she had Darvocet medications at her home which had

been prescribed to her for another condition prior to September 4,

2002.  

The claimant’s husband, Ronnie Teague, was to be called as a

witness but the parties stipulated that he would corroborate the

claimant’s testimony as to the work that she was doing around their

home.  The claimant also called Tommy Blount as a witness and it

was also stipulated by the respondent that Mr. Blount would testify

that he visited with the claimant and her husband when they were

working putting siding on their house and building a deck and that

she was handing her husband boards as she had testified earlier.

In the claimant’s deposition, she recalled that she and her

husband were working on their deck before she had the incident of

falling down the stairs and continued to work on the deck after

this particular event.  The claimant testified that her part in

building the deck was holding the boards.  The claimant also

testified that after the event on September 4, 2002, with the
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shoplifter and the police had taken her statement she told Christy

Bridges that her arm and shoulder were hurting.  The claimant

stated that she and her husband continued to work on this deck

after she had her fall at home and that she primarily would hand

boards to her husband or hold boards in place.  The claimant

explained that the Darvocet pain medication which she keeps at home

is for her migraine headaches.  The claimant testified that she

took Darvocet for a couple of days after her stair incident to help

with the discomfort.

The medical records set forth that on May 4, 1998, the

claimant was seen by Dr. Frankie Griffin for complaints of right

shoulder pain.  Dr. Griffin writes on May 7, 1998, that he has

reviewed the claimant’s MRI scan which revealed a full thickness

tear through the supraspinatus tendon.  Surgery was recommended by

Dr. Griffin and Dr. Griffin repaired the claimant’s rotator cuff on

June 9, 1998.  Following the claimant’s shoulder surgery, the

claimant was seen by Dr. Griffin for follow up and on September 1,

2998, Dr. Griffin released the claimant to return to full duty work

as tolerated but to return to see him in three months.  On August

9, 2000, Dr. Robert Thompson writes that he has seen the claimant

as a result of her being hit by a steel door at work.  Dr. Thompson

notes that the claimant suffered bruises to her right shoulder,

right elbow, forearm, wrist and somewhat to the ribs on her side.

No fractures were noted and the claimant was to have had full range

of motion of the elbow and the shoulder.  On July 23, 2002, Kim

Jaquish, a RNP, writes that the claimant has fallen down her stairs
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at home noting that she went down ten steps on her back and that

her right arm caught on the railing.  Medications exercises and

moist heat treatment as well as ice packs were recommended.  The

claimant was seen on August 30, 2002, by the physician’s assistant

with complaints of stomach pain.  After examination, the claimant

was diagnosed with a possible spastic colon and medications were

prescribed.

Dr. Ronald Schlabach’s office writes on September 4, 2004,

that the claimant was seen by a workers’ comp doctor at Pro-Med for

an injury to her right shoulder which occurred on the job that date

and that she was referred to an orthopedic specialist.  These same

notes described the claimant’s evolvement with a shoplifter while

at work on September 4, 2004.  These doctor’s notes set forth that

the claimant should be off work on September 5 and 6, 2002, but to

return to work on Monday, September 9, 2002.  The claimant was seen

by Dr. Ted Hood on September 4, 2002, reporting that she injured

her right arm while attempting to stop a vehicle with a shoplifter

in it.  In the history, it is noted that the claimant reports that

she has had surgery on her shoulder performed by Dr. Griffin back

in 1997.  After examination, the claimant was diagnosed with having

a right shoulder injury and a referral was made.  Due to problems

with the x-ray machine, no film was taken.  There is a notation at

the bottom of this office visit that the doctor’s nurse observed

the claimant in the parking lot lifting her heavy purse and driving

her automobile with no difficulty.  The doctor notes that this is

in sharp contrast to her examination with him when she was unable
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to abduct her arm beyond thirty degrees without pain.  The claimant

was seen by Dr. Greg Jones on November 7, 2002, for her right

shoulder problems.  After taking the claimant’s history and

examination, Dr. Jones injected the claimant in hopes of improving

the inflamation in her shoulder.  Dr. Jones reviewed the claimant’s

x-ray series which did not show any fracture but did reveal her

post surgical changes consistent with her previous surgery.  Dr.

Jones notes that the claimant’s AC joint appears to be intact,

noting that there is mild arthritic abnormality at that level.  Dr.

Jones writes that there is slight proximal migration of the humerus

that may be consistent with a rotator cuff dysfunction or tear.

The doctor prescribed medications as well as home exercises.  Dr.

Jones writes on January 24, 2003, that he has personally reviewed

the claimant’s gadolinium enhanced arthrogram/MRI and no disruption

of the claimant’s rotator cuff repair is present.  The doctor notes

that there is a great deal of effusion and signal change at the AC

joint and that there is moderate impingement changes but no acute

fracture evident.  Dr. Jones recommends that the claimant undergo

an arthroscopy.  On March 14, 2003, Dr. Jones writes that he has

seen the claimant post operative and that in addition to the marked

impingement and the AC joint problems that they were able to take

care of arthroscopically she was also found to have global

instability of a significant level.  Dr. Jones writes that the

claimant’s mechanism of injury with the lady jerking her arm may

have resulted in laxity of the capsular nature.  Dr. Jones

recommended light exercising as well as prescribed medications.  In
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response to the claimant’s lawyer’s letter dated March 28, 2003,

Dr. Jones writes on April 2, 2003, concerning the claimant.  Dr.

Jones writes that at the time the claimant underwent surgery on

March 6, 2003, she was found to have three separate issues, one

being a fully healed rotator cuff without further disruption and

two pathological issues being damage to the AC joint with

impingement and partial damage to the dorsal service of her rotator

cuff tear but most impressively there is a significant level of

shoulder and glenohumeral instability.  Dr. Jones writes that all

three of these issues and findings he believes are consistent with

the mechanism of injury and onset of symptoms with which the

claimant describes her incident while at work in September 2002,

noting that these are the major cause of her current level of

shoulder symptoms.  Dr. Jones writes that the objective evidence of

shoulder instability are well documented and visibly photographed

in the findings of the surgical intervention in the first part of

March, noting that the absence of such issues predating the date of

her September injury would be reasonably explained by the mechanism

of injury and trauma that the claimant reports in the alleged

incident and the shoplifter apprehension attempt that was made.

After a complete review of all the evidence and testimony

presented in this matter, I find that the claimant has proven by a

preponderance of the evidence that she sustained a compensable

injury to her right shoulder on September 4, 2002, while working

for the respondent.  The claimant has testified and the respondents

have even agreed that on September 4, 2002, the claimant was
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instructed by her supervisor to stop a suspected shoplifter.  The

testimony has been that the claimant had her right hand on the door

requesting the suspect to produce her receipt when the suspect

suddenly accelerated her automobile, almost knocking the claimant

down and jerking her right arm.  The medical records indicate that

there are objective findings as noted by Dr. Greg Jones as to

injury to this claimant’s right shoulder and that these injuries

required medical treatment.  There has been testimony as to the

claimant experiencing a fall at home on her stairs at which time

she hurt her right shoulder.  The claimant testified that these

problems resolved and by September 4, 2002, she was having no

problems with her right shoulder until the shoplifting incident.

The respondents, therefore, should pay for this claimant’s medical

treatment as well as temporary total disability from March 6, 2003,

through April 28, 2003, and then from June 23, 2003, to August 24,

2003.  These are the periods of time which the respondents have

agreed that the claimant was off work as a result of the two

surgeries she underwent for her right shoulder treatment.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On September 4, 2002, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$203.00 for temporary total disability.
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4. The claimant has proven by a preponderance of the evidence

that she sustained a compensable injury to her right shoulder while

working for the respondent on September 4, 2002.  See discussion

above.

5. The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s compensable right shoulder

problems.

6. The respondents should pay temporary total disability to

this claimant from March 6, 2003, through April 28, 2003, and then

from June 23, 2003, to August 24, 2003.  See discussion above.

7. The respondents have controverted this claim in its

entirety.

8. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that she sustained a compensable injury to her right shoulder on

September 4, 2002, while working for the respondent.

The respondents should pay all reasonable and necessary

medical treatment for this claimant’s compensable injury.

The respondents should pay temporary total disability to this

claimant from March 6, 2003, through April 28, 2003, and then from

June 23, 2003, to August 24, 2003.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the
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respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                     ADMINISTRATIVE LAW JUDGE
                                         


