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On remand before Administrative Law Judge Cynthia Estes Rogers.

Claimant represented by Mr. Robert R. Cortinez, Sr., Attorney at Law, Pine Bluff,

Arkansas.

Respondents represented by Mr. Eric Newkirk, Attorney at Law, Little Rock,

Arkansas.

This case, having originally been heard and decided by then-Administrative

Law Judge (ALJ) Don N. Curdie, is remanded on an opinion and order of the

Arkansas Court of Appeals of February 9, 2005, (see Lillie Taylor v. Producers Rice

Mill Inc., CA 04-488 (Ark. App. 2-9-2005)), and on an opinion and order entered by

the Full Workers’ Compensation Commission on January 6, 2004.  

It was agreed by the parties that the issue of whether claimant’s claim for

additional benefits is barred by the statute of limitations and res judicata would be

submitted to ALJ Curdie by stipulated facts and briefs, prior to submitting other issues
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for consideration at a full hearing.  An opinion was filed on May 5, 2003, by ALJ

Curdie, finding that the claimant’s claim for additional benefits was barred, pursuant

to the statute of limitations, Ark. Code Ann. § 11-9-702, as amended. 

The stipulations, contentions, and statement of the case contained in ALJ

Curdie’s opinion of May 5, 2003, are incorporated by reference into this opinion as

if set forth word for word.  

After ALJ Curdie’s opinion of May 5, 2003, the case was appealed to the Full

Commission, and on January 6, 2004, the Full Commission entered an order and

opinion which stated, in part: “[W]e affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions therein, as the

decision of the Full Commission on appeal.”  

  Following the Full Commission’s opinion of January 6, 2004, the case was

appealed to the Arkansas Court of Appeals.  On February 9, 2005, the Court of

Appeals entered an opinion reversing and remanding the case to the Commission to

consider appellant’s claim that her problems associated with a prosthetic pin inserted

during surgery should be deemed to be a “latent” injury under the pre-1993 law,

which was the law at the time her injury occurred on April 24, 1992. 

On April 24, 1992, claimant sustained a compensable injury to her right wrist.

In October 1992, a prosthetic pin was placed in claimant’s wrist by Dr. Michael

Moore.  A 10 percent impairment rating was assigned to her wrist.  It was accepted
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and paid by respondents.  It is undisputed that the last payment by respondents was

for a medical bill and was paid to Stuttgart Memorial Hospital on March 22, 1994, for

services rendered on January 31, 1994.  Moreover, temporary total disability benefits

were last paid to claimant on January 11, 1994, and permanent partial disability

benefits were paid for the time period of May 24, 1993, through July 18, 1993.  

In August 2002, however, Dr. Moore removed the pin in claimant’s wrist due

to complications.  Claimant then requested a decision from ALJ Curdie, arguing in

her brief originally before him the following two assertions:  1) that the problems she

was now having in the wrist amounted to a recurrence of the original injury and

defeated the statute of limitations; and 2) that the injuries she currently had were

“latent” and were not known until 2000 when she was required to seek additional

treatment.  Respondents asserted that the claim was barred by the statute of

limitations.  

The Court of Appeals held that claimant failed to assert on appeal her first

argument noted above but, rather, changed that argument on appeal.  As such, the

Court held that her first argument would not be addressed, as it is a basic rule of

appellate procedure that a party cannot change arguments on appeal.  On remand,

therefore, claimant’s first argument will, likewise, not be considered.   

When considering claimant’s second argument, however, that her injuries were

“latent,” and therefore were not known until 2000 when she was required to seek
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additional treatment, in light of Ark. Code Ann. § 11-9-702 as it read under pre-1993

law, the following findings of fact are made after carefully reviewing the evidence

originally submitted on stipulations and briefs before ALJ Curdie:

1. The previous opinions and orders in this matter, along with the briefs

and other filings as previously designated are admitted and made part

of the record herein;

2. The preponderance of the evidence in this case reflects that the

claimant’s claim for additional benefits is not barred by the statute of

limitations, pursuant to Ark. Code Ann. 11-9-702, as it read prior to the

1993 amendment.

DISCUSSION

This Administrative Law Judge accepts the reasoning set forth in the Arkansas

Court of Appeals’ opinion of February 9, 2005, as her own and incorporates it in this

opinion by reference as if set forth word for word.  

 IT IS SO ORDERED.

_________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge
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