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STATEMENT OF THE CASE

A hearing was held on August 11, 2005, in Springdale,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on May 17,

2005.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On February 21, 2003, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his right

hand on February 21, 2003.
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4. Medical expenses and temporary total disability have been

paid.

5. The claimant is entitled to the maximum compensation rate

for 2003.

By agreement of the parties the issues to litigate are limited

to the following:

1. The claimant’s entitlement to a fusion of his forth finger

on his right hand and multi-colored faux pinkie finger prosthesis.

In regard to the foregoing issues the claimant contends that

he is entitled to additional medical treatment and whether the

respondents are responsible for paying for a prosthetic little

finger.

   In regard to the foregoing issues the respondents contend that

the claimant’s proposed finger fusion is not reasonably necessary.

Alternatively, claimant intentionally caused the need for a finger

fusion, secondary to his own non-compliance during months and

months of physical therapy paid for by respondents.  A set of

prosthetic pinkie fingers that are completely non-functional is not

reasonablely necessary.  Respondents respectfully reserve the right

to alter and/or update the above defenses as discovery continues.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The parties submitted the deposition of Dr. James Kelly dated

April 8, 2005, marked Joint Exhibit No. 1, the deposition of Dr.

James Kelly taken on June 27, 2005, marked Joint Exhibit No. 2 and

a letter from the respondents’ attorney to Michael M. Moore marked
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Joint Exhibit No. 3.  All these exhibits were admitted without

objection.

 DISCUSSION

The claimant testified that he is thirty-one years old and

began working for the respondent in September 2000.  The claimant

testified that he was hired to be a machine operator but on

February 21, 2003, his job had been changed to cleanup personnel in

the pasting department.  The claimant testified and it has been

stipulated by the respondents that he sustained a compensable

injury on February 21, 2003.  The claimant explained that while

working his right glove got caught in the gear mechanism of one of

the machines resulting in his little finger and ring finger getting

caught in the running gears.  The claimant testified that he was

treated for his injuries by Dr. James Kelly, a plastic surgeon in

Fort Smith.  The claimant testified that he lost his little or

pinky finger down to the first joint and that his ring finger was

mangled which Dr. Kelly has tried to reconstruct.  The claimant

testified that he has had seven or eight surgeries on his right

hand as a result of his injuries.

The claimant testified that shortly after his surgery he

engaged in a physical therapy program and that he has also

participated in a home exercise program as prescribed by his

physician.  The claimant agreed that his right ring finger is

curved over in kind of a hook stating that this is its resting

position.  The claimant testified that he can slightly straighten

or slightly bend his right ring finger but it is very painful when
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he tries to do either one of these activities.  The claimant

testified that he would like to have his right ring finger fused

because it is in a position now that is awkward when dealing with

things.  The claimant explained that because of the way his right

ring finger is bent it is extremely difficult to do a great variety

of activities and that it catches on items if he tries to use it.

The claimant testified that if his finger was straightened out and

fused it would not be as difficult to deal with and it would not be

so unsightly.  The claimant testified that when he does bump his

right ring finger it is very painful.  The claimant testified that

he is also asking for a prosthesis for his little finger.  The

claimant testified that he wanted the prosthesis for self

confidence because he is in the process of starting his own company

and he will be dealing with the public more frequently.  The

claimant testified that when he is out in public he feels as though

a prosthesis will not draw as much attention to his loss.  

On cross examination, the claimant testified that he has seen

Dr. Moore one time.  The claimant agreed that Dr. Moore did not

schedule any surgery for him following this appointment nor does he

have a follow up appointment with Dr. Moore.  The claimant agreed

that he last saw Dr. Kelly in August 2004 at which time he was

released with permanent restrictions.  The claimant agreed that at

the time of his release Dr. Kelly did not schedule any additional

surgery such as a fusion for his finger.  The claimant testified

that in his opinion the tip of his right ring finger has drawn in

or come in a little bit more since he last saw Dr. Moore in January
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2005.  The claimant agreed that he does not experience pain in his

right ring finger except when it is cold or he hits or bangs it on

something.  The claimant testified that after January 2005 he was

gainfully employed as a truck driver but that he was unable to do

all the job because of his lack of ability to grip and was let go.

The claimant testified that he has learned through working that

there are many jobs that he once did that he no longer can perform

appropriately.  The claimant testified that even though Dr. Kelly

has indicated that a fusion of his right ring finger has a high

risk of failure and that such a surgery would not eliminate his

pain nor increase the function of his right hand, the claimant was

still anxious to undergo this surgery.  The claimant testified that

he is aware that this surgery is not going to add to his mobility

but it will go to making things a lot easier for him to do.  The

claimant testified that as to his prosthetic finger, he knew that

it was not going to provide any mobility or function but it was

going to provide him peace of mind and not draw attention to his

hand.  The claimant testified that he was aware that he would not

be allowed to wear a prosthetic finger doing any type of manual

labor.  The claimant testified that he and his wife are starting a

vending machine business and he will be required to go out and meet

with business managers and sell product.  The claimant agreed that

at one point he was activity seeing a psychologist in order to try

to deal with his hand injury.

The claimant agreed that when he saw Dr. Moore he understood

that if his pain persisted that the doctor recommended treatment
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for his right ring finger with a PIP joint arthrodesis which is a

fusion.  The claimant testified that his pain has persisted and

that is why he wants to follow the recommendations made by Dr.

Moore.  The claimant testified that as to his prosthetic finger he

would follow whatever recommendations the experts in the field

would suggest for him.

The medical records set forth that the claimant was seen by

Dr. James Kelly on February 22, 2003, where the doctor reports that

the claimant crushed his right forth and fifth finger in a gear

mechanism while on the job.  Dr. Kelly writes that this resulted in

a crushing amputation through the PIP joint of the fifth finger as

well as an incomplete amputation of the forth finger through the

PIP joint.  Dr. Kelly writes that the claimant had a complex

fracture of the mid phalanx articulating PIP joint as well as

disruption of the ulnar neurovascular bundle and periarticular

surfaces.  Dr. Kelly scheduled surgery to debrige the claimant’s

wounds and to attempt to reconstruct his hand.  The medical records

which were jointly submitted sets forth the history of this

claimant’s medical treatment for his compensable injury.

The claimant was seen by Dr. Michael Moore on January 4, 2005,

for an independent medical evaluation.  Dr. Moore sets out the

seven surgeries which this claimant has had on his right hand and

writes that following the surgeries to restore motion to the ring

finger the claimant reports that the motion of his right ring

finger did not improve following the tenolysis surgery or the

manipulation.  Dr. Moore also notes that the claimant reports that
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the contraction of his right ring finger has progressed and is

painful.  After examination, Dr. Moore writes that it is his

opinion that further surgery or therapy to improve the motion of

the claimant’s right ring finger is not indicated.  The doctor

notes that it is his strong opinion that further surgical treatment

would be unpredictable and would not significantly improve the

motion or function of the claimant’s right ring finger.  Dr. Moore

writes that if the claimant should have persistent pain syndromes

in the right ring finger or a progressive contraction, it was his

opinion that the most appropriate treatment would be a right ring

finger PIP joint arthrodesis and possibly a DIP joint arthrodesis.

Dr. James Kelly in his deposition taken on April 8, 2005, went

through a very detailed discussion concerning the claimant’s

treatment plan and his various surgeries.  Dr. Kelly pointed out

that the type of injury which the claimant experienced, a crush

injury, is very difficult in that all surfaces are compromised and

the healing process is more difficult.  Dr. Kelly explained that an

acute amputation actually will heal faster and circulation restore

quicker than an amputation and injury caused by crushing.  Dr.

Kelly explained that a crush injury has a wider zone of injury and

it takes time for the body to rid the area of dead tissue and

circulation takes a lot longer for it to actually recover.  Dr.

Kelly was asked if the claimant was compliant with his instructions

and the doctor responded that he was.  Dr. Kelly stated that the

claimant does have a low pain tolerance but that is no fault of his

own.  Dr. Kelly stated that even when the claimant would be in to
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have his dressings changed, the claimant would get faint, white and

pasty, noting that he was legitimately having pain.  Dr. Kelly

testified as to a series of surgeries which he performed on the

claimant’s right ring finger and the problems and concerns which he

had concerning the claimant and his healing process.  Dr. Kelly

explained that movement or manipulation of the claimant’s finger

was necessary in order to hopefully aid it in healing more

sufficiently.  After a period of time Dr. Kelly did discuss with

the claimant the possibility of amputating his right ring finger

due to the claimant’s pain tolerance and inability to go through or

participate in several of the physical therapy treatments in hopes

of improving the claimant’s mobility of his right ring finger.  Dr.

Kelly also explained that the claimant’s right ring finger was in

such a position that it was obstructing him from being able to make

a full fist and in doing so it was also in the way.  Dr. Kelly

testified that another alternative was that the would fuse the

claimant’s finger in a position that would enable him to get it

around large objects.  Dr. Kelly testified that on September 11

they did a manipulation on the claimant.  Dr. Kelly testified that

the claimant had fair motion in his finger but this did not mean

that the claimant’s tendon would allow him to pull the finger down

to his palm or whether his pain tolerance would allow him to

manipulate his finger on his own.  The doctor testified that on

October 16, 2003, the claimant underwent another procedure on his

right ring finger and the end results of this procedure after time

was not beneficial.  Dr. Kelly testified that on February 26, 2004,



9

he performed a tenolysis on the claimant’s right ring finger

following this procedure as well as physical therapy.  By June 31,

2004, Dr. Kelly testified that he scheduled the claimant for an FCE

and released him to regular work duties.  Following the claimant’s

FCE it was determined that he had capabilities of doing medium duty

work and was assessed with a 23 percent impairment.  

Dr. Kelly continued to testify in his deposition that

prosthetic devises for the fingers are strictly cosmetic and cannot

be worn constantly because they will cause skin breakdown such as

ulcerations.  Dr. Kelly testified that the kind of prosthesis he

has talked with the claimant about is very natural looking and is

difficult to pick out as a prosthesis unless you look extremely

close.  The doctor testified that these prosthesis are expensive

since two or three have to be made in order for the skin color to

match different times of the year.  Dr. Kelly testified that he is

not surprised that the claimant’s right ring finger has continued

to curve due to the claimant’s inability to stretch and exercise

his finger as needed.  Dr. Kelly went through a long explanation as

to why the finger would continue to draw in and indicated that

fusion or amputation was the only options available to the

claimant.  On cross examination during Dr. Kelly’s deposition he

was asked a series of questions concerning the claimant’s inability

to effectively perform physical therapy and home exercises with his

right hand and Dr. Kelly responded that the question always comes

down to whether someone is capable of getting through the pain and

some people just are not.  Dr. Kelly again stated that the
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prosthesis for the claimant’s little finger is not functional and

is purely aesthetic.  Dr. Kelly testified that a prosthesis for the

claimant’s little finger would not involve any type of additional

medical procedures but just getting with a prosthetist who makes a

mold and photographs of the claimant’s hand.  Dr. Kelly testified

that essentially the prosthetist makes a prosthetic digital that

looks like the persons opposite finger.  Dr. Kelly testified that

at the time he last saw the claimant he considered him to be MMI

and had not recommended any additional treatment.  The doctor

testified that if the claimant’s hand has lost range of motion and

is painful then all he would recommend is amputation, a fusion or

to leave it as it is.  During a discussion as to fusion or

amputation as to the claimant’s right ring finger, Dr. Kelly stated

that if the claimant is at a deficit because the finger is in a

flexed position at this point, fusing or amputation would improve

his function and also improve his outcome and function of the hand.

Dr. Kelly explained that unlike the treatment which the claimant

had previously gone through in this particular incidence  with

fusion, he would not be encouraged to move or try to stretch out

his finger because they want to keep that finger totally

immobilized.  Dr. Kelly stated that the other option, that of

amputation, would be of some concern because of the psychological

stress which the claimant experienced due to the loss of his fifth

finger.  

A second deposition was taken of Dr. Kelly on June 27, 2005.

In this deposition Dr. Kelly stated that he last saw the claimant
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on August 9, 2004.  Dr. Kelly testified that he was not happy with

the claimant’s outcome, noting that the claimant had a lot of

stiffness and several times they had attempted to get better range

of motion and due to the claimant’s pain tolerance or activity or

due to the degree of his injury, they were unable to have a

reasonable outcome.  Dr. Kelly was asked concerning the difference

between non compliance and a low pain tolerance and Dr. Kelly

responded that there is a definite difference between the two

noting that some people have greater or lessor degrees of pain

tolerance and that it is not something that is directly under the

control of the individual.  Dr. Kelly noted that there are also

people who have good pain tolerance but do not want to tolerate the

pain and this is where you come into the lack of compliance issue.

Dr. Kelly testified that in the claimant’s case he was not saying

that it was the later.  Dr. Kelly testified that in the type injury

the claimant had, a crushing type injury, there is a lot of

adhesions.  The doctor testified that with an injury of this type

there is a lot of scaring and when you go in and release those

scars and adhesions, the individual has to keep the finger moving.

Dr. Kelly testified that if after an operation a person is able to

push through the pain for the first couple of weeks then the pain

starts to subside and they are able to maintain their range of

motion.  The doctor testified that if they are not able to push

through the pain, then what happens is that the scars re-adhere.

Dr. Kelly testified that the claimant had difficulty with his pain

tolerance and getting to the end result.  Dr. Kelly was asked if a
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fusion in the claimant’s case would be a reasonably necessary form

of medical care and Dr. Kelly responded, “I don’t think it would

add anything to Carl’s functional hand.”  Dr. Kelly also indicated

that he did not think that a fused right ring finger would alter

the claimant’s impairment rating one way or the other.  Dr. Kelly

testified concerning a prosthetic finger for the claimant and he

testified again that a prosthetic pinky has no function and is

simply for appearances.  Dr. Kelly stated that a prosthetic finger

is not something that you would wear to work and certainly nothing

one could utilize to improve the use of his hand.  Dr. Kelly

testified that when the claimant would put on his prosthetic finger

his hand would look relatively normal.  Dr. Kelly opined that a

majority of the claimant’s problems in dealing with his recovering

from his hand problem is as much psychological as it has been

physical.  The doctor testified that in the cases he has seen

similar to the claimant’s, the people after getting a prosthetic

devise psychologically improved and got back into the mainstream of

lifestyle and the work force.  On the other side, if a prosthetic

devise was not provided these people had a tendency to focus on

their physical injury and it became all encompassing.  Dr. Kelly

testified that on February 1, 2005, he did write a prescription for

the claimant’s prosthetic finger.  Dr. Kelly testified that the

prosthetic finger is not a necessity medically but that in the

claimant’s case it is probably more necessary then a lot of

individuals because of his psychological trauma that he has had

from his injury.  Dr. Kelly testified that if an individual is
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requesting a digital that they have lost and they understand all

the reasons as to what it is used for and what it cannot be used

for and they feel like they would like to have one who is he, to

judge that they could not have it.  Dr. Kelly went on to add that

this is something to help the claimant with the psychological loss

and to make him feel more complete.

On cross examination, Dr. Kelly testified that if the claimant

is having problems because the finger is down in his palm all the

time and he cannot hyper extend his basil joint enough to get his

fingers cleared so that he can grasp onto objects, then a fusion or

amputation should be considered.  Dr. Kelly went on to say that to

expect and try and regain motion is out of the picture with the

claimant’s case.  Dr. Kelly testified that he did not know what the

benefit would be of having the eight or ninth procedure if it was

not going to improve the claimant’s ability to work or change his

outcome.  Dr. Kelly testified that he has concerns about the

success of a fusion for the claimant for two reasons, one being

physiological because of the poor circulation caused by the

claimant’s crush injury and the other dealing with the claimant’s

inability to comply with the follow up procedures.

After a complete consideration of all the evidence presented

in this case, I find that the claimant is entitled to additional

medical treatment for his compensable injuries.  Both Dr. Kelly and

Dr. Moore have indicated that a fusion may be a help to this

claimant even though there are several risks.  I, therefore, find

that the claimant is entitled to return to either Dr. Kelly or Dr.
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Moore and if additional treatment in the form of fusion is

recommended for this claimant then such should be provided by the

respondent for his compensable injury.  I also find that the

claimant is entitled to a prosthetic devise for the loss of his

pinky or little finger.  It is fully realized that a prosthetic

devise for the fifth or pinky finger is non functional and will not

increase the ability of the claimant to use his hand and is not

something that can be worn constantly.  If, however, it is

something that will help the claimant readjust and be able to get

on with his life, I find that he is entitled to this devise.  It

should be remembered that this claimant experienced a compensable

injury of basically having his little finger ground off his hand

and his ring finger being severely damaged.  Although a prosthetic

pinky or little finger is an expensive item, if it will aid this

claimant to adjust to his loss, it should be provided.  

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On February 21, 2003, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his right

hand on February 21, 2003.

4. Medical expenses and temporary total disability have been

paid.

5. The claimant is entitled to the maximum compensation rate

for 2003.
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6. The claimant is entitled to additional medical treatment

for his forth or ring finger of his right hand whether it be a

fusion or any other treatment as recommended by his treating

physician, either Dr. Kelly or Dr. Moore.  See discussion above.

7. The claimant has proven by a preponderance of the evidence

that he is entitled to a prosthetic multicolor faux pinky finger

prosthesis for the loss of his fifth finger.  See discussion above.

ORDER

The claimant is entitled to additional medical treatment for

his forth finger on his right hand whether it be a fusion or any

other treatment recommended by Dr. Moore or Dr. Kelly at the

respondents’ expense.  

I further find that the claimant has proven by a preponderance

of the evidence that he is entitled to a multicolor faux pinky

finger prosthesis to be provided at the expense of the respondents.

IT IS SO ORDERED.   

                                                                 
                                 ________________________________
                                       ELIZABETH DANIELSON       
                                    ADMINISTRATIVE LAW JUDGE     
                             


