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HERMAN SWANSON CLAIMANT

BELLA VISTA VILLAGE PRO OWN ASSO. RESPONDENT
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INSURANCE CARRIER
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Claimant represented by JASON WATSON, Attorney, Fayetteville,
Arkansas.

Respondents represented by GAIL GAINES, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on June 21, 2005, in Springdale, Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on February 4,

2005.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On October 15, 2003, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant earned an average weekly wage of $121.20

entitling him to $81.00 per week for temporary total disability.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Compensability of the claimant’s head injuries.

2. Related medical.

3. The claimant is entitled to temporary total disability from

December 12, 2003, to April 26, 2004.

4. Attorney’s fees.

The claimant requested that the issues of permanency be

reserved.

In regard to the foregoing issues the claimant contends that

he suffered a fall which arose out of and in the course of his

employment on or about October 15, 2003, which resulted in a

subdural hematoma.  The claimant contends he was temporarily

totally disabled from December 12, 2003, and continuing.  It is

anticipated that the claimant has suffered a permanent impairment

as a result of his injury.  This case has been controverted in its

entirety and the claimant’s attorney is entitled to a full

controverted attorney’s fee.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain an accidental injury arising out of

and in the course of his employment.  Respondents contend claimant

did not timely and properly report an injury.  If the claim is

found to be compensable, the claimant’s healing period ended as of

February 11, 2004, referring to a page in their documentary

evidence as page 20 and they further contend that the injury was

not properly reported until December 18, 2003.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.
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1.  The claimant submitted medical evidence marked Claimant’s

Exhibit No. 1.  The respondents submitted documentary evidence

marked Respondents’ Exhibit No. 1 and the deposition of Dr. Kyle

marked Respondents’ Exhibit No. 2.  All these exhibits were

admitted without objection.

 DISCUSSION

The claimant testified that he was 62 years old and before he

retried was in the carpet business.  The claimant testified that

due to the nature of his carpet work, he developed bad knees and

subsequently had them both operated on.  The claimant testified

that he worked full time for the respondent picking up golf balls

on their golf range.  The claimant testified that around October

2003 he was picking up golf balls using a golf cart to get around

the range.  The claimant testified that he got out of the golf cart

to go to an area where the cart would not go and he slipped on some

nuts that had fallen from the tree and fell down.  The claimant

testified that he landed first on his knees and then he went

forward onto his hands.  The claimant testified that he hurt his

side indicating on each side of his abdomen.  The claimant

testified that he completed his full shift that day.  The claimant

was asked if he hit his head when he fell and he responded that he

does not recall hitting his head.  The claimant testified that he

did not report his fall to anyone at work but when he got off work

he did tell his wife that his ribs were hurting.  The claimant

testified that he did not have medical treatment that day but he

did eventually see Dr. Goss and told him that he hurt his ribs.



4

The claimant testified that sometimes he says things he should

not and that his wife corrects him.  The claimant testified that he

is doing home therapy and is doing an exercise program.  The

claimant testified that his wife takes him to a place on the course

where they have exercise equipment and that he also does pool

therapy.  

On cross examination, the claimant testified that he has never

had his knees give out on him.  The claimant testified that when he

began working for the respondent, he was given a handbook that

instructed him to report any kind of injury to their supervisor.

The claimant was asked a series of questions which he could not

recall a positive answer.  The claimant was asked if it was

possible that these events could have happened and it would just

not have stuck in his memory and the claimant responded, “Well, I

suppose.”

Agnes Swanson testified that she and her husband have lived in

Bella Vista for sixteen and a half years.  Ms. Swanson testified

that her husband retired at age 62 because of the arthritis in his

knees.  Ms. Swanson testified that her husband has had surgery on

both of his knees.  This witness testified that her husband’s knee

problems did not cause his legs to buckle, stumble or fall.  Ms.

Swanson testified that her husband had a part time job with the

respondent picking up golf balls off their range.  This witness

testified that prior to October 2003 her husband was in very good

health and was always very active with his hobbies and maintenance

chores around their house.  Ms. Swanson testified that in October
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2003 she recalls her husband coming home from work and reporting to

her that he had slipped on some acorns, fallen and hurt his ribs.

This witness testified that her husband did not seek medical

attention at that time and in fact continued with his golfing

schedule but did finally quit because he said it hurt his ribs too

bad to swing the golf club.  Ms. Swanson testified that

approximately three weeks after her husband reported his fall he

was still complaining and went to see Dr. Goss, their family

doctor.  Ms. Swanson testified that her husband did not complain of

striking his head when he fell but some time later he did begin to

complain of headaches for which she treated him with sinus

medications due to his past history of sinus problems.  Ms. Swanson

testified that on December 12, 2003, her husband came upstairs from

working out saying that something was wrong with him in that he was

falling off the treadmill and that he had problems through the

night with speech.  This witness testified that they called Dr.

Goss and the claimant was seen that afternoon as well as sent for

an MRI.  This witness testified that Dr. Kyle was brought in as a

consultant and that her husband was operated on the next morning.

Ms. Swanson testified that her husband was in intensive care for

about eighteen days and then he was moved up on another floor for

a few days and then transferred to Healthsouth for rehabilitation.

Ms. Swanson testified that the claimant was at Healthsouth for

about one month and then he was an outpatient.  This witness

testified that as a result of these events her husband has memory

and balance problems, noting that he falls and just does not
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function right.  Ms. Swanson testified that her husband has had two

seizures since being released from the hospital and as a result of

this he is not to drive nor has he returned to work.  This witness

testified that her husband was hospitalized as a result of these

seizures and has been prescribed anti seizure medications.  Ms.

Swanson testified that her husband does not talk very well in that

he gets things mixed up.  This witness testified that she thinks he

knows just about everything that is being said but he just cannot

respond, noting that there is some kind of disconnect.  Ms. Swanson

testified that one of the claimant’s coworkers, Joan Rusk, asked if

she had filed for workers’ compensation benefits.  Ms. Swanson

testified that at the time she had not thought anything about it

but subsequently did file for benefits on or about December 18,

2003.

On cross examination, Ms. Swanson testified that she does

remember taking her husband to St. Mary’s Hospital in August 2002

but noted that nothing was found wrong with her husband at that

time.  Ms. Swanson was asked about the claimant being seen at the

Veterans Administration Hospital and Ms. Swanson responded that the

only time he really went to the VETS was for his yearly checkup.

Ms. Swanson testified that after his fall on the golf course she

did not observe any cuts or bruises but that she just remembers him

complaining of his ribs being very painful.  

Mr. Andy Marr testified for the respondents stating that he

was employed by the respondent and was acquainted with the

claimant.  Mr. Marr testified that when he began to work for the
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respondent in 2002 the claimant was already working.  Mr. Marr

testified that he was the claimant’s supervisor noting further that

each employee is given a handbook at orientation setting forth that

accidents were to be reported to their supervisors immediately.

Mr. Marr testified that in October 2003 he does remember the

claimant briefly mentioning he had fallen but did not say whether

it was on the clock or not.  Mr. Marr testified that he does not

believe that the claimant reported this fall to him on the day that

it happened because the claimant works in the afternoon and he does

not work in the afternoon.  This witness testified that the

claimant did not ask to fill out any workers’ compensation

paperwork nor did he suggest that any be filled out.  Mr. Marr

testified that he does remember the claimant being hospitalized in

December 2003, further stating that between October and December

the claimant did continue to work and that he did not notice

anything different about his physical condition.  Mr. Marr

testified that he does remember being involved in preparing

workers’ compensation paperwork with Mrs. Swanson thinking that it

was on December 18, 2003.

On cross examination, Mr. Marr testified that the claimant did

use a modified golf cart to pick up golf balls but that he would

have to pick up some balls by hand in places where the cart could

not go.  Mr. Marr testified that when Mrs. Swanson reported to him

her husband’s accident and his desire to fill out a workers’

compensation claim, he did not have any reason at that time to

dispute whether the claimant had fallen while picking up stray golf
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balls on the range in October.  Mr. Marr indicated that the

claimant was a good worker and an honest individual.  This witness

testified that he did not recall the claimant making any complaints

about his ribs between October and December nor did he whin or ask

to go to a doctor during that period of time.  Ms. Marr testified

that it was at a Christmas party when he first learned that the

claimant had been hospitalized.

The medical records set forth that the claimant was seen by

Dr. Stephen Goss on November 4, 2003, reporting that he had fallen

about a month ago onto his left side with his arm up against him.

The doctor notes that the claimant reports that he continued to

have pain in the left lateral chest wall although he has been

breathing well.  The chest x-ray reveals that the claimant had no

fractures, although there was some palatable discomfort in the area

but that the claimant’s lungs were clear bilaterally.  Dr. Goss

diagnosed the claimant with having chest wall contusion and sprain,

moist heat and over the counter medications were recommended.  Dr.

Goss writes on December 12, 2003, that the patient was seen with

some mental status changes and some dizzy feeling which the doctor

thought was suspicious for stroke.  Dr. Goss notes that the

claimant was sent to St. Mary’s Hospital for an MRI where he was

found to have a subdural hematoma.  The critical care admission

notes that the claimant awoke in the night responding the Pledge of

Allegiance over and over and felt a little disoriented.  It is

further noted that he has felt a little unsteady on his feet and

that he reports that he fell on the golf course seven or eight
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weeks ago but does not recall striking his head.  Dr. Goss writes

on December 12, 2003, that the claimant was admitted to St. Mary’s

Hospital with mental status changes, noting that the claimant’s MRI

showed a left sided subdural hematoma.  Dr. Goss notes that the

claimant is being transferred to the Northwest Medical Center in

Benton, County for further surgical care.  Dr. Richard Kyle

operated on the claimant on December 14, 2003, performing a left

frontal and parietal bur hole and placement of subdural drain.  On

that same day, December 14, 2003, the claimant experienced acute

respirator failure for which an emergency tube was placed in his

airway and he was placed on full ventilator support.  On December

23, 2003, the claimant underwent an esophagogastroduodenoscopy with

placement of percutaneous endoscopic gastrostomy tube.  By the time

the claimant was discharged from the Northwest Medical Center on

January 5, 2005, he had a discharge diagnosis of subdural hematoma,

now status post evacuation colon respiratory failure, anemia,

malnutrition with hypoalbuminemia, pansinusitis, aspiration

pneumonia, sinus, tachycardia secondary to anemia, diarrhea

secondary to tube feedings, cerebral infarcts and hemorrhages

resulting in obtundation and supratentorial injury with diffuse

weakness and difficulty with speech and swallowing, hypokalemia,

hypophosphatemia, hypernatremia, azotemia, hypotension and thrush.

The claimant was admitted to Healthsouth Rehabilitation Hospital on

January 5, 2004.  The claimant was discharged from Healthsouth

Rehabilitation on February 3, 2004, noting that the claimant is

dependant for eating but he is maximum assistance for communication
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and social cognition.  Dr. Marty Hurlbut notes that the claimant is

moderate assistance for lower extremity dressing and grooming and

he is minimal assistance for bathing and upper extremity dressing,

toileting, bed, chair, wheelchair, toilet, tub and shower

transfers, ambulation and stairs.  

The medical records set forth that following the claimant’s

release from Healthsouth he continued to have problems with his

mental faculties, swallowing and his feeding tube remained in

place.  After some periods of time, the claimant’s condition

improved and his feeding tube was removed after his swallowing

improved.  The medical reports do set forth that the claimant did

have an episode of a seizure for which he was hospitalized as well

as prescribed medications.  These same medical records from Dr.

Goss indicate that the claimant has experienced falls due to his

problems with balance.

Dr. Dennis Lucy writes on June 14, 2005, that he has reviewed

all the claimant’s medical records concerning this matter and after

consideration of all of this information, Dr. Lucy writes that it

is his opinion that the claimant’s subdural hematoma was a chronic

subdural hematoma which means that the hematoma had probably been

present at least two weeks and it could have been present for

considerably longer.  Dr. Lucy writes that the claimant provided

inconsistent histories for the time of the fall in which he

reported injuring his chest wall.  The doctor continues to write

that the longest interval reported of the claimant’s fall to the

diagnosis of the subdural hematoma is approximately two months and
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one week and that interval is not inconsistent for the reported

fall to have been the etiology of the subdural hematoma.  Dr. Lucy

notes that there was no history of head trauma, noting that

particularly in patients the age of the claimant it is not uncommon

to be unable to obtain a history of trauma in association with a

subdural hematoma.  Dr. Lucy writes that in up to approximately 50

percent of patients with chronic subdural hematomas, no history of

associated trauma can be obtained and, therefore, there is

considerable uncertainty whether the fall the claimant reported was

or was not the etiology for the development of his subdural

hematoma.

Dr. Richard Kyle, in his deposition, after much discussion

concerning subdural hematomas, stated that based on his findings

and the claimant’s surgery he had come to the conclusion that the

claimant’s subdural hematoma occurred at the time of his fall in

October.  Dr. Kyle was asked that if in his opinion what he found

surgically was consistent with a mild trauma six or eight weeks

before.   Dr. Kyle responded, “Yes.”  Dr. Kyle was asked if he

could rule out that the claimant’s subdural hematoma was

spontaneous and this fall was not a causal factor.  Dr. Kyle

responded, “No.”  The doctor was further asked if he could rule out

that some other minor insult somewhere along the way was the cause

of the claimant’s subdural hematoma and Dr. Kyle responded, “No.”

Dr. Kyle explained that with a spontaneous hematoma there is no

history of trauma.  The doctor testified that 50 percent of the

time subdural hematomas are spontaneous but when there is a history
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to trauma, you can associate it with that.  In Dr. Kyle’s

deposition, there was a lengthy discussion of the numerous

complications which arose in the claimant’s case following his

subdural hematoma surgery.  Dr. Kyle was asked if all the

claimant’s many complications which arose during his

hospitalization could be directly related to his subdural hematoma.

Dr. Kyle responded, “All of it.”  Dr. Kyle stated that the claimant

would not have had these complications if he had not had a subdural

hematoma.  Dr. Kyle testified that although he considers the

claimant’s subdural hematoma to have resolved following his

surgery, the claimant would still have at least a two year healing

period in order to hopefully regain many of the functions which he

lost as a result of his hematoma and resulting complications.

On cross examination, Dr. Kyle was asked if after successful

surgical treatment of a subdural hematoma if there is a frequency

for seizure potential, permanent weakness or numbness, difficulty

speaking, and memory or psychological affects.  Dr. Kyle responded

yes to all of these questions.  Dr. Kyle also responded positively

that the claimant suffered from all of these complications.  Dr.

Kyle indicated that he considered the claimant’s fall significant

enough to result in a subdural hematoma and it was his opinion that

the major cause and the need for the claimant’s treatment for his

subdural hematoma was the fall accident that occurred sometime in

October.

After a review of this complete record, I find that the

claimant has proven by a preponderance of the evidence that he
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sustained a compensable injury in the form of a subdural hematoma

resulting from a fall he experienced on or about October 15, 2003,

while working for the respondent.  The claimant as well as his wife

testified that he complained of a fall in October 2003 and the

respondents’ witness Mr. Marr testified that he recalled the

claimant mentioning that he had had a fall in the fall of 2003.

There is certainly sufficient medical evidence that this claimant

suffered from a subdural hematoma as well as multiple complications

following his surgery which has required extensive treatment,

hospitalization and medications.  Dr. Dennis Lucy with the

University of Arkansas Medical Center has indicated that, in his

opinion, the interval is not inconsistent for the claimant’s

reported fall to have been the etiology of the subdural hematoma.

Dr. Lucy does go on to state that, “In the claimant’s case there is

no history of head trauma, however, particularly with persons of

the claimant’s age it is common to not be able to obtain a history

of trauma in association with a subdural hematoma.”  Dr. Lucy

writes that it is reported that up to approximately 50 percent of

patients with chronic subdural hematomas, no history of associated

trauma can be obtained.  Therefore, there is considerable

uncertainty according to Dr. Lucy whether the fall the claimant

reported was or was not the etiology for the development of his

subdural hematoma.  Although Dr. Lucy cannot state with certainty

that the claimant’s fall in October 2003 was the etiology of his

subdural hematoma, he does agree that the time frame from the

claimant’s fall to the date his hematoma was diagnosed would not
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rule out the fall being the cause of his problems.  Dr. Kyle is

quite positive and states within a reasonable degree of medical

certainty that the claimant’s fall in October was the etiology of

the claimant’s subdural hematoma resulting in his need for medical

treatment for the hematoma itself as well as the numerous

complications which arose with the claimant after his surgery.  The

respondents, therefore, should pay for all of the reasonable and

necessary medical costs for this claimant’s compensable injury as

well as its numerous side affects.  The claimant has testified as

well as the claimant’s wife and Mr. Marr that the claimant has not

worked for the respondent since December 12, 2003, as a result of

his compensable injury.  Dr. Kyle has testified that although his

subdural hematoma had completely resolved as of February 11, 2004,

the claimant would remain in his healing period as to the various

side affects from his hematoma for a two year period, therefore,

the claimant is entitled to temporary total disability from the

date that he reported his injury on December 18, 2003, for a two

year period from February 11, 2004.  It is further found that the

claimant did not report a compensable injury until December 18,

2004, as testified by the claimant’s wife as well as the

respondents.  Therefore, no benefits will be paid on this

claimant’s compensable injury prior to December 18, 2004.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On October 15, 2003, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant earned an average weekly wage of $121.20

entitling him to $81.00 per week for temporary total disability.

4. The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury while working for the

respondent in October 2003.  See discussion above.

5. The claimant did not report a compensable injury to the

respondent until December 18, 2003, therefore, no benefits will be

paid to this claimant for his compensable injury prior to December

18, 2003.  See discussion above.

6. The respondents should pay all reasonable and necessary

medical treatment for this claimant’s subdural hematoma as well as

the multiple complications which he experienced during his

hospitalization and following.  See discussion above.

7. The claimant is entitled to temporary total disability from

December 18, 2003, for a two year period subsequent to February 11,

2004.  See discussion above.

8. The respondents have controverted this claim in its

entirety.

9. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury in the form of a subdural
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hematoma when he fell while working for the respondent in October

2003.

The claimant did not report a compensable injury to the

respondents until December 18, 2004.

The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s compensable injury subsequent

to December 18, 2003.

The respondents should pay temporary total disability to this

claimant from December 18, 2003, for a two year period subsequent

to February 11, 2004.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


