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STATEMENT OF THE CASE

A hearing was conducted in the above-referenced claim to determine the claimant’s

entitlement to workers’ compensation benefits.

On February 15, 2005, a pre-hearing conference was conducted in this claim, from which

a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations

entered by the parties, the issues to be addressed during the course of the hearing, and the parties’

contentions relative to the issues.  The Pre-hearing Order is herein designated a part of the record

as Commission Exhibit #1.

The testimony of Paula Subuh, the claimant; Sandra McClain; Joyce Norton; and Katrice

Counts, coupled with the deposition testimony of Dr. Ethan J. Schock and Dr. Richard P.

Doncer, along with medical reports and other documents comprise the record in this claim.
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DISCUSSION

Paula Subuh, the claimant, with a date of birth of June 1, 1964, completed the eleventh

grade.  One month prior to commencing her employment with respondent claimant was

employed by Savers Store.  Claimant job duties with Savers Store included separating and

hanging men clothing on hanger and thereafter transporting to the floor.  Claimant denies that she

suffered an accidental injury involving her shoulders or upper extremities prior to her

employment with respondent.

Claimant’s testimony reflects that she was employed by respondent for approximately

two to three months prior to her December 10, 2003, accident.  Claimant’s job duties included

sweeping and mopping the dog pens, as well bathing the dogs.  Claimant earned $6.35 per hour

in her employment with respondent.  While the number of days per week that the claimant

worked varied, she usually begin her work day at 6:00 A.M.  There is testimony in the record to

reflect that claimant worked overtime both prior to December 10, 2003, and afterwards.

Claimant asserts that she suffered injuries to her left elbow, right arm, and left knee on

December 10, 2003, when she slipped and fell as she was discharging employment duties in her

employment with respondent.  Specifically, the claimant’s testimony reflects that she was

cleaning the large dogs pen when she slipped and fell.  Claimant maintains that when she fell she

called out and was rendered assistance by a co-worker, Ms. Joyce Norton, who gave her a paper

towel for the blood that was on her arm.  Claimant explained that in the process of the slip and

fall, impact to the surface was made with her left knee, left elbow, and right arm.

In addition to Ms. Norton, claimant’s testimony that another co-worker, Katrice Counts,

went to store next to respondent and got some ice for the swelling that she in her arm.  Claimant
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maintains that when Ms. Sandra McClain, the owner of respondent-employer, arrived the

accident was reported to her by Ms. Norton.  Claimant asserts that Ms. McClain responded that

she should be more careful because respondent did not have workers’ compensation insurance. 

Claimant testified that although she was in pain with respect to her right shoulder and elbow,

completed her shift on December 10, 2003, following the accident.  

Claimant acknowledged that she work two hours of overtime on December 10, 2003, and

on several occasions thereafter.  However, claimant maintains that continued to complain of pain

in the left elbow and right shoulder, attributable to the December 10, 2003, accident.  In addition

to complaining to co-workers about her complaints of pain, claimant maintains that on occasions

she relayed her complaints to Ms. McClain.  Claimant was off work four (4) days during the New

Years holiday, two of which were her scheduled days off.

Claimant acknowledged that she did not seek medical treatment for complaints growing

out of the December 10, 2003, accident until January 13, 2004.  Regarding her delay in seeking

medical treatment, claimant’s testimony reflects that she was afraid that she would lose her job if

she sought medical treatment and was off work.  Claimant acknowledged that she was never told

by Ms. McClain that she would be fired if she sought medical treatment.

The testimony in the record reflects that on January 12, 2004, while backing out of the

driveway at home, claimant placed her right arm on the back of the seat and felt a pop in her right

shoulder with a corresponding increase of pain in the right shoulder.   Claimant insist that while

the January 12, 2004, incident cause her some pain she had been experiencing pain in the

shoulder since the December 10, 2003, accident.  Claimant concedes that she does not recall if

her right shoulder was jammed in the December 10, 2003, accident.
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The testimony in the record reflects that claimant reported for work on January 12, 2004,

following the incident of backing out of the driveway.  Claimant testified that the pain in her

right shoulder grew progressively worse to the point that she sought medical treatment at the

emergency room of St. Vincent Medical Center North, in Sherwood, on January 13, 2004. 

Claimant maintains that she relayed a history of her injury to the attending emergency room

medical personnel which included her December 10, 2003, accident at work as well as the

incident of backing out of the driveway.  Further claimant asserts that she relayed the same

history of her injury, which included the December 10, 2003, work accident, to each of her

treating and examining physicians.

The evidence reflects that following her January 13, 2004, St. Vincent Medical Center

North emergency room visit, claimant was directed to remain off work for several days and to

follow-up with her family physician thereafter if she continued to have complaints.  Claimant’s

testimony reflects that when she sought medical treatment from her family physician, Dr. Aris

Calhoun at Sherwood Family Clinic, she was not available so she was seen by her associate, Dr.

Devon Ballard.   Nevertheless, claimant maintains that she also informed Dr. Ballard of both the

December 10, 2003, and January 12, 2004, incidents with respect to her medical history.  Further,

claimant asserts that she informed each of her medical providers, to include Dr. Ethan Schock, of

neck and elbow complaint growing out of the December 10, 2003, work related accident, and the

January 12, 2004, driveway incident.

Claimant maintains that in addition to furnishing the off work slips of her treating or

examining physicians to respondent, she also informed Ms. McClain of the possibility of having

to undergo surgery.  Claimant acknowledge that after furnishing the last off work slip to
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respondent she did not return to work or have further contact with respondent, except to pick up

her last check.  Claimant testified that following her released to return to work by Dr. Schock on

August 18, 2004, she did not report back to respondent for work.  Claimant has not worked since

she last discharged employment for respondent in January 2004.

Ms. Joyce Norton testified that she was employed by respondent during the December

2003, time period, and worked with the claimant.  Ms. Norton left the employment of respondent

on or about January 5, 2004.  Ms. Norton’s testimony reflects that in December 2003, the

claimant came to her and told her that she had fallen and hurt her arm.  Ms. Norton also testified

that the claimant’s injury was reported to Ms. McClain.  Ms. Norton did not witness the

claimant’s accident, however testified that as she worked with the claimant subsequent to the

December 2003, incident, through January 2004, claimant complained that her arm was still

hurting.  Ms. Norton could not recall which of the claimant’s arms was injured in the accident.

Ms. Katrice Counts testified that she was employed by respondent from August 2003,

through January 2004, and worked with the claimant during the time.  Ms. Counts recalls being

at respondent on the date of the claimant’s accident, although she did not witness it nor was she

scheduled to work that day.  Ms. Counts testified that claimant told her she had hurt her at work

in a slip and fall.  Further, Ms Counts observed that the injured arm, though she could not recall

if it was the right or left, was swollen.  As a consequence of the afore, Ms. Counts went to the

store next door and obtained ice for claimant’s arm.

Ms. Sandra McClain, the owner of respondent-employer, testified that she was the owner

of respondent from 2002 /2003 until February 2005.  Ms McClain’s testimony reflects that the

business was purchased from her mother-in-law and father-in-law.  Ms. McClain worked at the
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business prior to the time that she and her husband purchased it.  Ms. McClain acknowledged

that during her ownership of the business she employed between three and five employees,

however did not have in place a policy of workers’ compensation insurance.  Ms. McClain

maintains that she was unaware that she was required to have workers’ compensation insurance

in the operation of her business.

Ms. McClain denies that she was ever informed by the claimant that she suffered an

accidental work-related injury in December 2003, or at any other time.  Accordingly, Ms.

McClain denies that she directed the claimant to be careful because she did not have workers’

comp.  Ms. McClain testified that she first learned that the claimant was complaining of a

problem was  on January 13, 2004, when claimant was in pain and unable to do her job.  Ms.

McClain’s testimony reflects that after observing the claimant on January 13, 2004, she sent her

home and told her that she needed to go to the doctor.  Ms. McClain added that had she been

aware of an injury to the claimant on December 10, 2003, she would have taken the same action

that she took on January 13, 2004.

Ms. McClain testified that as claimant would bring in off work slips, claimant would tell

her that the doctors thought her complaint was tendinosis.  Ms. McClain asserts that it was only

after she received a letter from the Arkansas Workers’ Compensation Commission did she learn

that claimant was asserting that she had suffered a work-related accident.

The medical in the record reflects that on January 13, 2004, claimant was seen at St.

Vincent Medical Center North, in Sherwood with a chief complaint of right shoulder pain.  The

Emergency Room Note, relative to January 13, 2004, visit of the claimant reflects, in pertinent

part:
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The patient is a 42-year-old white female who complains of 
right shoulder pain that began yesterday.  She does not recall
any type of injury or trauma, was just backing out of her driveway
and apparently she started having sharp shooting pains in the 
right shoulder that seemed to be going all the way down in her
arm.  Again, she does not recall any injury or trauma, states it
hurts with any type of movement.  No history of any problems
with this shoulder in the past. (CX. #2, p. 2).

Claimant was treated by Dr. Richard P. Doncer during the January 13, 2004, emergency room

visit.  Dr. Doncer obtained x-rays of the claimant’s right shoulder, opined that the complaint was

most likely a strain, though he could not rule out a possible rotator cuff tear; directed that

claimant wear a sling for 24-hours; provided anti-inflammatories; directed that she remain off

work for three (3) days, and follow-up with her family doctor if she did not get any better. (CX.

#2, p. 3-4) (RX. #2, p.9).

On January 15, 2004, claimant was seen at Sherwood Family Clinic for complaints

relative to her right shoulder, and, in accordance with the directions of the January 13, 2004,

attending emergency room physician.  The January 15, 2004, office note of Dr. Devon Ballard,

who saw the claimant during the visit, reflects that had not been seen at the clinic since May. 

The clinic note further reflects, in pertinent part:

. . .  On 1/12/04 she was trying to back up a truck and had her right
arm to the right side and turned around and felt severe pain and pull
in her right shoulder region and still having pretty severe pain and 
dull ache in that area.  Actually went to the ER at ST. Vincent’s and
they did x-rays and just put her on some Celebrex.  But really still 
bothering her.  Definitely worse with any type of overhead movement
or at night time when she is in the bed.  Really nothing makes it better
other than just having it in the sling and resting it.  Does have 
intermittent paresthesias down the arm but no problems with the hand,
no problems with grip strength.  Reports no neck pain with this.   No
chest pain, shortness of breath. . . . .   No back discomfort. (CX. #2, p. 5).
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Dr. Ballard provided additional medication, arranged for the claimant to undergo a MRI of the

right shoulder, and suggested physical therapy in the event the complaint was just a strain rather

than a rotator cuff tear.

On January 16, 2004, claimant underwent a MRI of her right shoulder pursuant to the

directions of Dr. Ballard.  The MRI report reflects the following impression:

Fairly prominent tendinosis of the supraspinatus tendon with 
thickening of the adjacent subdeltoid bursa.  (CX. p. 6).

The evidence in the record reflects a “Patient Medical History” which was completed by the

claimant on January 19, 2004, at the time she was referred to HelthSouth for physical therapy by

Dr. Ballard for her right shoulder complaint.  On the document, the date of the claimant’s injury

is reflected as January 12, 2004, and her first visit to the referring physician for the injury being

January 16, 2004.  (CX. #2, p. 7).  A “Shoulder Evaluation” document generated during the

January 19, 2004, HealthSouth visit reflects a description of the mechanism of the claimant right

shoulder complaint as “looking over right shoulder backing up truck”. (CX. #2, p. 8).

On February 4, 2004, claimant was seen by Dr. Ethan J. Schock, a Sherwood orthopedic

surgeon, pursuant to a referral of Dr. Aris Calhoun relative to her right shoulder.  The February 4,

2004, report of Dr. Schock reflects, in pertinent part:

Ms. Subuh fell while working at the Arky-Barky Dog Kennels where
she is employed.  This occurred on 12/10/03.  She injured her left elbow
in the fall as well as “jammed” her right shoulder.  The elbow seemed 
to be the most painful for her and she did have a steroid injection in the 
lateral humeral condyle.  Her elbow symptoms seemed to resolve, however,
her right shoulder has become progressively more painful.

               *                *                   *

She presents with an MRI today and we have reviewed this.  The reading
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suggests a subacromial bursitis and rotator cuff tendonitis.  Additionally, 
there is an abnormality in the greater tuberosity of the humerus suggestive
of a possible impaction type injury.  This does not appear to be a fracture.

*                  *                    *

IMPRESSION: Right shoulder subacromial impingement, posttraumatic
bursitis.

PLAN:
We discussed treatment options.  I think the Celebrex is appropriate for
her.  Her symptoms have been ongoing for almost two months now and
seem to be increasing rather than improving.  I think a trial of anti-
inflammatory medicine, steroid injection to the subacromial space, would
be appropriate, and we did perform this under strict sterile conditions.
This was quite uncomfortable for her but as the local anesthetic took 
effect, she became much more tolerant and actually showed some improve-
ment.  (CX. #2, p. 32-33).

Claimant was seen in followup by Dr. Schock on March 3, 2004.  The report relative to the visit 

reflects, in pertinent part:

Ms. Subuh is back today.  She did not obtain “any relief” with her 
shoulder injection on last visit.  She continues to be very symptomataic
with pain radiating down the lateral aspect of her brachium and into
the right side of her neck.

*                   *                   *

I am hesitant to recommend another injection as she did so poorly with
the last.  She has only had a brief trial with physical therapy, and I think
that should be the next step.  We will have her receive some more therapy
and see her back in about a month to check her progress.  She may go on
to require a subacromial decompression, but I would like to be clearer
about the origin of her symptoms before we proceed.  (CX. #2, p.36).

On April 20, 2004, claimant underwent a right shoulder arthroscopy with arthroscopic

rotator cuff repair including subacromial decompression under the care of Dr. Schock. (CX. #2,

p. 40-45).    A review of the medical in the record reflects that claimant later registered
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complaints of pain in her left elbow during a May 26, 2004, visit, and her neck during a April 14,

2004, visit to  Dr. Schock. (CX.#2, p. 46-48).  A August 18, 2004, clinic note of Dr. Schock

relative to claimant reflects, in pertinent part:

Ms. Subuh is back today.  She continues to have pain in her left
elbow.  On examination, she has extension to about - 20 degrees
before pain in the lateral humeral epicondylar region limits her.
She also has some pain in the olecranon region.

She is quite frustrated with this.  She states that physical therapy was
not helpful.  She had mentioned obtaining a second opinion in the 
past and I think that this is reasonable.  I will see if my associate, Dr.
Tucker, can see her for her elbow.  I am not sure that there is anything
that needs to be done for this (she has already had an injection and
physical therapy) but she seems to be convinced that the previously 
noted bone fragment needs to be removed.  We will see what he has
to say about this.

She is also asking about her neck.  I have not been treating her for her
neck.  She did have some “clicking” in her neck noted back on her visit
in April.  This apparently has failed to respond despite doing some exercises
in physical therapy for this.  Her symptoms seem to be primarily a
mechanical “clicking” as well as headaches.  She denies any radicular type
symptoms and this does not appear to be positional.

With respect to her right shoulder, I am going to release her.  I think that
she has reached maximum medical improvement.  I do not think that she
has any permanent partial impairment. (CX. #2, p. 50).

On November 17, 2004, the parties obtained the deposition of Dr. Schock.  Dr. Schoch 

testified that at the time of his initial contact with the claimant on February 4, 2004, she relayed a 

history of the December 10, 2003, fall at work as the basis of her need for medical treatment.

Regarding the assessment of a rotator cuff tendonitis, Dr. Schock’s testimony reflects with

respect to the duration of time before manifestation of symptoms from a posttraumatic/injury

related condition:
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I think it can be immediate.  I’ve seen it take several days 
to develop.  Certainly, months would be more remote that I would
anticipate with such an injury. 

*                 *                  *

I think a month is probably longer than I would anticipate
for these symptoms to show up. (CX. #1, p. 8).

Dr. Schock also testified regarding his finding during the April 20, 2004, surgical procedural

relative to the claimant’s complaint:

The operative note from 4/20/04 describes an obvious full
thickness rotator cuff defect.  So, essentially, that area that had been
interpreted on the MRI as being tendonitis had either been mis-
interpreted, undercalled or that area had progressed in severity and
had become a full thickness rotator cuff tear during those two months. 
(CX. #1, p. 11).

Regarding the failure of the claimant to seek medical treatment for a shoulder injury suffered in 

the December 10, 2003, accident until approximately a month later, Dr. Schock testified:

I think a lot of times, people focus on other injuries that may
have occurred at the same time or they may have - - I think the very 
nature of symptoms of a rotator cuff can sometimes be more of a nagging
problem that people approach as if they will go away with time, and 
when they don’t, they finally act, and that may be days or weeks or even
a month later. (CX. #1, p. 14).

During cross examination Dr. Schock testified regarding the onset of symptoms from 

rotator cuff injury which subsequently resulted in a tear:

Possibly.  Now, I think that one thing that needs to be considered
with that scenario is possibly what I think happened with Ms. Subuh and
that is the fall damaged the rotator cuff.  The MRI evaluating that rotator
cuff did not see an obvious tear; however, it showed changes in it.  Those
changes can be damage, can be a weak area which ultimately will fail at
some period thereafter.

So getting back to your question, if the cuff is torn completely, 
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rented in two, I would anticipate that the patient would know probably
at that time.  If the cuff is damaged and that injury progresses and becomes
a complete tear, which I believe it did, I think that that could be a more
protracted presentation. (CX. #1, p. 17).

Dr. Schock’s testimony reflects that a rotator cuff tear could be caused by something other than a 

trauma to the shoulder:

It could be caused by something other than a trauma, yeah.  In
general terms, I mean, a rotator cuff frequently is not a traumatic problem.
In specific terms with her, the - - I’m sorry. . . . (CX. #1, p. 19).

Dr. Schock did express the opinion that the history provided by the claimant as reflected in the 

January 13, 2004, emergency room record is not sufficient to cause a rotator cuff tear. (CX. #1, p. 

20).  Dr. Schock acknowledge that there is no way of dating the claimant’s injury, other then her 

history.  (CX. #1, p. 22).  Dr. Schock acknowledged that thinning in the area around the humerus 

or an actual rupture of the tendon coming off the bone, the rotator cuff, can be degenerative or   

posttraumatic.  

Regarding his assessment of the claimant’s findings during surgery and whether the 

rotator tear was degenerative or traumatic, Dr. Schock testified:

I think that there was nothing to make it obviously degenerative.
I think that the pattern of the tear is consistent with a traumatic injury.
It’s not - - that doesn’t rule out a degenerative process, but I think that
if I had nothing but the appearance to go on, I think it’s more likely to be
traumatic that degenerative. (CX. #1, p. 31).

Other than offering that the claimant “had forgotten about” the December 10, 2003, injury to her 

right shoulder at the time she presented to the emergency room on January 13, 2004, and 

provided a history to Dr. Doncer, Dr. Schock had no explanation for the discrepance in the 

histories provided by the claimant. (CX. #1, p. 32).  Finally, the testimony of Dr. Schock reflects
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that had the claimant suffered the December 10, 2003, fall as work, there is a “possibility” that

the incident involving backing the truck out of the driveway “could” resulted in a complete tear

of the rotator cuff with severe pain as reflected in the history contained in the January 13, 2004,

emergency room records.(CX. #1, p. 31-33).

The deposition of Dr. Richard P. Doncer, the January 13, 2004, attending St. Vincent

Medical Center North emergency room physician, was obtained by the parties on March 9, 2005. 

Dr. Doncer testified that at the time he saw the claimant on January 13, 2004, her chief complaint

was right shoulder pain which she relayed began day prior to the emergency room visit.  With

respect to the cause of her shoulder pain, Dr. Doncer’s testimony reflects regarding the

claimant’s response:

She did not really indicate any [injury].  She said that
- - I- - of course, the first thing you ask with any type of injury like
that is, well, did something happen?  Did you, you know, fall or did
you, you know, lift something heavy and injure it or reach for 
something or some mechanism of injury.  And she doesn’t have - -
did not recall any type of injury or trauma.  She said she was just
backing out of her driveway and had sudden - - apparent onset of 
sudden, sharp pains without any particular ideology. (RX.#1,p.7)

When questioned as to why the statement was in the Emergency Room Note twice about the 

claimant not recalling an injury, Dr. Doncer explained:

Because it’s a little unusual to suddenly have pain like that
without any cause.  And, you know, I just want to - - wanted to confirm
that there was not any - - anything that she could recall that may have
caused that shortly before the onset of pain.  I mean, it just - - again, you
know, did - - I was just kind of reaffirming that - - did she recall anything
that happened prior to that or any type of - - even minor type of pain, 
injury, or something like that that may have caused it. (RX. #1, p. 7).

Dr. Doncer denies that the claimant reported that she had fallen during his inquiry or her right 



14

shoulder complaint. Dr. Doncer’s testimony reflects that the emergency room nurses’ note is a 

second form of the claimant’s history which collaborates the history the he obtained from the 

claimant.

Dr. Doncer acknowledged that he is not a board-certified orthopaedic surgeon.  Regarding 

his experience in orthopedics, Dr. Doncer testified:

Just did the usual amount of orthopaedic training in residency
and, you know, rotations.  I don’t know, three months or so, two or 
three months of orthopaedic training plus all the orthopaedics I’ve seen.
You know, doing - - rotating through the emergency room. (RX. #1, p. 13).

Dr. Doncer noted that one could have pain without any precipitating event.

The claimant’s time card reflects that she commenced her day of work on December 10,

2003, at 5:56 a.m. and ceased at 2:01 p.m. (RX. #2, p. 2).  Claimant also worked on December

11, 2003; December 13, 2003-December 16, 2003; December 18, 2003-December 23, 2003; and

December 27, 2003-December 31, 2003. (RX. #2, p. 2-3).  Claimant was off work from January

1, 2004, and returned to work on January 5, 2004. 

 The record reflects three (3) checks issued by respondent to the claimant representing

weekly earnings.  Claimant’s final check was issued on January 16, 2004, in the amount of

$72.63.  Claimant last discharged employment duties for respondent on January 13, 2004, the

date she was directed to go home by Ms. McClain due to complaints with her right shoulder. 

The remaining two checks were in the amounts of $225.62 [January 10, 2004] and $240.50

[November 29, 2004].

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical and documentary evidence, and application of
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the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On December 10, 2003, and at all times pertinent thereto respondent-employer 

employed the required number of employees to bring its operation within the purview of the

Arkansas Workers’ Compensation Act such that a policy of workers’ compensation insurance

should have been in place.  Respondent was an uninsured employer on December 10, 2003, and

in violation of Ark. Code Ann. §11-9-401.

3. On December 10, 2003, the relationship of employee-employer existed between 

the parties.

4. On December 10, 2003, the claimant earned wages sufficient to entitle her to 

weekly compensation benefits of $155.00, for temporary total disability.

5. On December 10, 2003, the claimant did not sustain an injury to her right shoulder

 arising out of and in the course of her employment.   

CONCLUSION

There is not a dispute that the employment relationship existed between the claimant and

respondent-employer on December 10, 2003, and at all times pertinent to this claim.  Further,

respondent acknowledges that it employed three (3) to five (5) employees in its operation such

that workers’ compensation insurance should have been in place during the pertinent period,

however was not.  

Claimant asserts that on December 10, 2003, she sustained a fall while discharging

employment duties which ultimately resulted in an injury to her right shoulder requiring medical
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treatment and rendering her totally incapacitated from engaging in gainful employment for a

period of time.  Respondent deny that claimant suffered any injury in its employ.  The present

claim is one governed by the provisions of Act 796 of 1993, in that claimant asserts entitlement

to workers’ compensation benefits as a result of an injury having been sustained subsequent to

the effective date of the provision.

Claimant asserts that on the morning of December 10, 2003, she slipped and fell with her

left elbow, left knee, and right arm impacting on the surface of the floor.  Claimant

acknowledged that the fall was not witnessed by anyone.  The evidence reflects that claimant told

a co-worker, Joyce Norton, about the fall and that she had injured her arm.  Claimant also told

another co-work, Katrice Counts, that she had hurt her elbow in the December 10, 2003, fall.  

The credible evidence in the record reflects that claimant had evidence of

bruising/swelling on her left arm/elbow on December 10, 2003, following her reporting of the

fall which she attributed to the accident.  Claimant worked the remainder of her shift on

December 10, 2003, as well as a couple of hours of overtime.  The credible evidence in the

record further reflects that the owner of respondent-employer, Sandra McClain, was notified to

the claimant’s December 10, 2003, accidental fall.  Further, the credible evidence reflects that

claimant was admonished to be careful.

Claimant continued discharging her scheduled duties in the employment of respondent

through January 12, 2004.  Claimant did not seek medical treatment for complaints relative to her

right arm, left elbow, or left knee between December 10, 2003, and January 11, 2004.   On 

January 13, 2004, claimant was seen at the emergency room of St. Vincent Medical Center

North, Sherwood, with a chief complaint of right shoulder pain, with a history or onset of
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January 12, 2004, while backing out of her driveway at home.  The present claim for medical and

indemnity benefits relates to the claimant’s right shoulder complaint.

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of

the evidence: (1) an injury arising out of and in the course of employment; (2) that the injury

caused internal or external harm to the body which required medical services or external harm to

the body which required medical services or resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code Ann. § 11-9-102 (16), establishing the

injury; and (4) that the injury was caused by a specific incident and identifiable by time and place

of occurrence.  Ark. Code Ann. § 11-9-102 (4) (A) (i).  If the claimant/employee fails to establish

by a preponderance of the evidence any of the requirement for establishing the compensability of

the claim, compensation must be denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App.

126, 938 S.W.2d 876 (1997).  

While the claimant attributes the injury to her right shoulder and corresponding medical

treatment and period of total incapacitation to the December 10, 2003, slip and fall at work, the

evidence fails to establish same by a preponderance.  Claimant did not seek medical treatment

relative to her right shoulder until January 13, 2004, a month and three days following the

December 10, 2003, fall.  Claimant continued discharging her regular scheduled job duties

following the December 10, 2003, fall.  The mechanics of the accidental fall as described by the

claimant reflects that the impact of the fall was to her left elbow, left knee, and right arm. 

Claimant is uncertain whether she “jammed” her right shoulder in the December 10, 2003, fall. 

The more credible medical in the record reflects that at the time claimant sought medical
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treatment at the emergency room of St. Vincent Medical Center North, she provided a history of

onset of pain in her right shoulder to backing a truck out of a driveway.  Claimant was questioned

repeatedly by the attending emergency physician whether she has suffered an injury or accident

involving the shoulder, and denied that such was the case.  While claimant insists that she

disclosed the work-related nature of her injury to the attending emergency room physician, to

include the December 10, 2003, slip and fall at work, the medical records relative to visit are

devoid such an entry as well as any identification of her employer as a responsible party for her

medical bill.

The medical records of Sherwood Family Clinic, where claimant’s primary care physician

practices, are devoid of any history of a work-related injury with respect to the claimant’s right

shoulder complaint at the time to the January 15, 2004, visit, which was had pursuant to the

direction of the emergency room physician.  Claimant received physical therapy at HealthSouth

from January 19, 2004, through February 4, 2004, relative to her right shoulder complaint.  At

the time of the initial visit, the history of the claimant’s injury is reflected as January 12, 2004,

with an onset to severe pain in the right shoulder while backing a truck out of her driveway.  The

first mention in the medical records of a work-related nexus to the claimant’s right shoulder

complaints is the February 4, 2004, initial report of Dr. Schock.

While the nature of the claimant’s injury, for which she under went surgery, is not

disputed she has failed to establish by a preponderance of the evidence that the same arose out of

and in the course of her employment.  Medical opinions addressing compensability must be

stated within a reasonable degree of medical certainty.  Ark. Code Ann. § 11-9-102 (16) (B);

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  To be within a reasonable
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degree of medical certainty, a medical opinion must be more than speculation.  Freeman v. Con-

Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).  Specifically, expert opinions based

upon “can”, “could”, “may”, or “possibly” are not opinions stated within a reasonable degree of

medical certainty.  Frances v. Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280

(2000).  

In the instant claim, in light of the medical history provided by the claimant to medical

providers between January 13, 2004, and February 4, 2004, as reflected in the medical evidence,

coupled with the mechanics of the December 10, 2003, fall, to attribute the claimant’s right

shoulder injury to the accidental fall would require speculation.  Claimant has failed to sustain

her burden of proof by a preponderance of the evidence that she suffered an injury to her right

shoulder on December 10, 2003, arising out of and in the course of her employment.  This claim

is respectfully denied and dismissed.

A copy of this Opinion shall be furnished to the Compliance Department of the Arkansas

Workers’ Compensation Commission since respondent-employer was an uninsured employer.

IT IS SO ORDERED.

__________________________________________
Andrew L. Blood, Administrative Law Judge

   


