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STATEMENT OF THE CASE

 A hearing was held on February 24, 2005, in Fort Smith,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on January 3,

2005.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On February 8, 1999, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his low back

on February 8, 1999.
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4. The claimant is entitled to a weekly compensation rate of

$375.00 for temporary total disability and $281.00 for permanent

partial disability.

5. All temporary total disability has been paid.

6. The respondents have accepted and are paying an 11 percent

whole body impairment rating.

By agreement of the parties the issues to litigate are limited

to the following:

1. Extent of claimant’s permanent disability.

2. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

his compensable injury has caused him not to be able to perform any

of his past relevant employment and that a Functional Capacity

Evaluation indicates that the claimant is limited to sedentary

work.  The claimant contends that he cannot perform sedentary work

on a full time basis and that any employment that he might possibly

be able to perform would only be on a sporadic part time periodic

basis.  The claimant contends that he is entitled to permanent

disability benefits greatly in excess of his impairment rating.

The claimant contends that treatment has been recommended by Dr.

Brent Sprinkle and that the respondents have refused to authorize

that treatment.  The claimant contends that the treatment

recommended by Dr. Sprinkle is reasonably necessary and that Dr.

Sprinkle has indicated that if after partial treatment it does not

appear that the claimant is benefitting from the recommended
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treatment, the treatment will cease.  The claimant contends that

his attorney is entitled to an appropriate attorney’s fee.

   In regard to the foregoing issues the respondents contend that

they have paid all appropriate benefits.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary evidence marked Claimant’s

Exhibit No. 1.  All these exhibits were admitted without

objections. 

Before testimony began, it was agreed by the parties that the

claimant could return to Dr. Brent Sprinkle and undergo any kind of

traditional medical treatment which Dr. Sprinkle might recommend or

would authorize any referrals which he might make for the benefit

of this claimant.  

 DISCUSSION

The claimant testified and it has been stipulated that he

sustained a compensable low back injury on February 8, 1999, while

working for the respondent.  The claimant testified that as a

result of his low back injury he received medical treatment and

ultimately underwent surgery performed by Dr. Capocelli in April

2000.  The claimant testified that he understood his surgery to be

that of a fusion and after his fusion surgery he continued to have

significant problems.  The claimant agreed that he underwent a

second surgery in November 2001 performed by Dr. McCarthy to remove

the hardware Dr. Capocelli put in and to refuse his back.  The

claimant testified that after the second surgery he has done a lot
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better.  The claimant testified that after the second surgery he

experiences a lot less pain but there is still pain.  The claimant

testified that his low back still hurts and that his left leg

hurts, goes numb, burns, tingles and sometimes will give out on

him.  The claimant testified that he is only able to sit without

having to get up and move around about thirty to forty-five minutes

and then after that it gets very uncomfortable.  The claimant

testified that when they go to Little Rock to the doctor, they try

to make it as far as Russellville before he has to stop before they

can continue on their trip.  

The claimant agreed that he underwent a functional capacity

evaluation that set forth that he should not lift more than eight

pounds and he should alternate between standing and sitting.  The

claimant testified that he has not worked since his first surgery

in April 2000.  

The claimant testified that he is forty-three years old and

has a high school education.  The claimant testified that the only

specialized training that he has received is that of driving a

truck, further explaining that these are tractor trailer rigs.  The

claimant testified that he cannot drive these trucks in his present

physical condition because there is a lot of climbing up and down

as well as sitting and the rough ride which he would not be able to

tolerate.  The claimant testified that there is also loading and

unloading as well as hooking up the trailer to the tractor and that

involves a lot of bending, stooping, leaning over, prying and

pulling.  The claimant testified that besides working for the
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respondent as a truck driver he also worked for Fort Smith Truss

driving a truck and he has worked for an armed car company as a

driver as well as with the responsibility of loading and unloading

money.  The claimant testified that the armored cars ride much

rougher than the tractor trailer rigs because of the way they are

built.  The claimant testified that he has worked for Waldron

Undercarriage in Spiro, Oklahoma and that this work involved

working on heavy equipment.  The claimant testified that the work

for Waldron Undercarriage required lots of heavy lifting, bending,

pulling, prying and crawling up and down underneath the tractors.

The claimant testified that the lifting requirements were in excess

of fifty pounds.  The claimant agreed that all the jobs which he

has had since high school do not fit the qualifications for a

sedentary type job.

The claimant testified that he takes Ultracet to or three

times a day to help relieve his pain.  The claimant testified that

this medication does not completely relief his pain but it does

help.  The claimant testified that he also takes one other

medication but could not recall its name and that he also takes an

over the counter medication to help him with his sleep because the

pain he experiences interferes with his sleeping pattern.  The

claimant testified that the pain he has in his legs gets so severe

at times that it interferes with his ability to walk and he has to

find somewhere to sit down or lay down.  The claimant testified

that within an eight-hour period he has to be off his feet probably

half the time.  The claimant testified that he felt he was in need
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of additional treatment and that since it has been agreed upon by

the respondent, he intends to return to see Dr. Sprinkle.  

On cross examination, the claimant stated that after his

compensable injury he returned to work for a short period of time

on light duty before his first surgery.  The claimant testified

that on light duty he initially worked answering phones and helping

people at the counter but eventually the respondent placed him back

in the warehouse and he was just not physically able to do this

work.  The claimant testified that he has not worked since some

point in the year 2000 and he has not looked for work since that

time.  The claimant testified that his normal day consists of

getting up and getting his two boys ready for school.  The claimant

testified that he was taking his sons to school but that currently

his automobile is broken down so he has had to quit doing that.

The claimant testified that during the day sometimes he will do

laundry and wash dishes as well as run errands.  The claimant

stated that he has started volunteering at the Red Cross,

explaining that he answers the telephone for them, makes calls to

people and cleans up the manikins that are used for their first aid

classes.  The claimant testified that the Red Cross office is

approximately ten miles from his home in Central City.  The

claimant testified that at the time of his functional capacity

evaluation in July 2003 he was looking into the possibility of a

home inspector’s job but due to the requirements of crawling and

climbing he was unable to pursue that job.  The claimant agreed
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that at the time he was looking into the home inspector’s job he

was not aware of all the requirements of the job.  

Diane Smith testified that she had been married to the

claimant for nineteen and a half years.  This witness stated that

she is the office manager for a clinic.  Ms. Smith testified that

before her husband’s accident he was a workaholic, noting that he

would work long hours at his job and if he would get off early he

would come home and work around the house or yard.  This witness

stated that she agrees that her husband does help with the

household laundry but she has observed him do this job, noting that

it takes him several trips to gather up and load the laundry into

the machine.  This witness stated that if she were doing the

laundry would take but one trip rather than several trips carrying

several loads as the claimant must do.  Ms. Smith testified that

her husband attempts to mow the lawn but that her oldest son now

finishes the job because her husband is unable to complete this

task.  Ms. Smith testified that after they make a trip to the

doctor in Little Rock, her husband upon arriving home will go to

bed and usually is in bed for the next two to three days.

The history sets forth that the claimant sustained a work

related injury in February 1999 and was seen by Dr. Richard

McCarthy.  A diskogram of the claimant on April 12, 2002, revealed

that at L4-5 there was a protrusion of the disc and that a second

diskogram showed an annular defect in the left side at L4-5 with a

small right L4-5 protrusion and a moderate sized midline bulge at

L5-S1.  The claimant underwent laminectamies on May 31, 2000, from
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L3 down to the sacrum with the insertion of tangent PLIF at L4-5

and L5-S1 with bilateral insertion of graphs into the interbody

space with posterior fusion.  After examination, more tests and a

second evaluation by Dr. Ready, Dr. McCarthy writes to the claimant

on September 26, 2001, recommending that the instrumentation be

removed from his back and at that time, the fusion mask be examined

to determine whether or not further bone graph is necessary.  Dr.

McCarthy writes that at the same time he will check the status of

the claimant’s nerve roots on the left side to see about freeing

them up from any pressure from surrounding structures in the

claimant’s back.  The claimant underwent another back surgery on

November 21, 2001, to remove the instrumentation in his back and to

perform a bone graph on the right as well as a posterior spinal

fusion at L4, L5 and S1 bilaterally and a left sided L4 and L5

nerve root compression.  Dr. McCarthy treated the claimant after

his surgery with medications as well as physical therapy.  Dr.

McCarthy writes on July 3, 2002, that the claimant had been doing

well up until two weeks ago at which point he suddenly took a turn

for the worse.  Dr. McCarthy writes that the claimant is off his

narcotic medication and is taking Ultracet.  Dr. McCarthy

recommended that the claimant continue with his physical therapy

and change to a water modality.  Dr. McCarthy ordered Neurotin and

Soma for the muscle relaxation and ordered an MRI.  The claimant

underwent an MRI of his low back on July 8, 2002, which revealed

evidence of prior anterior fusion, total laminectomies and pedicle

screw placements.  It is noted that there is a very tiny bit of
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post operative fluid collection in the para vertebral soft tissues

at the L5 level, noting that this most likely represents a very

small post operative seroma.

The claimant underwent a functional capacity evaluation on

July 25, 2003, which found that the claimant would be unable to

return to his former job due to the lifting restrictions.  After

the range of tests, the tester determined that the claimant had a

rating of sedentary and noted that pain management might be

beneficial for him.  The tester noted that the claimant’s

subjective reports of pain and associated disability to be

reasonable and reliable.  The medical records set forth that Dr.

McCarthy continued to see the claimant on follow up throughout 2002

and 2003.  Dr. McCarthy writes on November 13, 2003, that the

claimant has reached maximum medical improvement and his rating

regarding his impairment would be 11 percent to the whole body

according to the AMA Guides, Forth Edition.

The claimant was seen by Dr. Brent Sprinkle on June 15, 2004,

and after reviewing the claimant’s medical history, noting his 11

percent impairment rating, a complete physical examination and a

review of the claimant’s various tests, Dr. Sprinkle recommended

that the claimant take Bextra, Neurontin and to undergo another MRI

of his lumbar spine.  The claimant underwent an MRI on June 22,

2004, of his lumbar spine where it is noted that as compared to the

prior study there is no significant interval change, although the

study again demonstrates evidence of prior posterior decompressive

surgery at the L4-5 and L5-6 levels with anterior fusions at these
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two levels.  This test also sets forth that there is evidence of

prior pedicle screws present at the L4, L5 and S1 levels

bilaterally.  Dr. Sprinkle writes on June 22, 2004, that he has

seen the claimant following his MRI where it is noted that there is

no evidence of any new significant stenosis or scar issue to affect

the nerve roots.  Dr. Sprinkle continued the claimant’s Bextra and

Neurontin.  On July 27, 2004, Dr. Sprinkle writes the insurance

carrier recommending a pain treatment plan.  

After a complete review of this case, I find that the claimant

has proven by a preponderance of the evidence that he is entitled

to wage loss disability in the amount of 11 percent over and above

his 11 percent impairment rating.  This additional rating for wage

loss is based upon the claimant’s education, age, transferrable job

skills and his physical impairment and limitations.  The claimant

has a life history of being an over the road truck driver.  The

claimant’s functional capacity evaluator estimated that the

claimant would not be able to return to his former job of truck

driving and recommended that he do only sedentary type work with

lifting of no more than eight pounds and at a job where he would be

able to sit or stand as needed.  With the claimant’s limited

education as well as limited transferrable job skills, wage loss in

the amount of 11 percent over his 11 percent impairment rating is

reasonable.  

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On February 8, 1999, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his low back

on February 8, 1999.

4. The claimant is entitled to a weekly compensation rate of

$375.00 for temporary total disability and $281.00 for permanent

partial disability.

5. All temporary total disability has been paid.

6. The respondents have accepted and are paying an 11 percent

whole body impairment rating.

7. The claimant has proven by a preponderance of the evidence

that he is entitled to wage loss in the amount of 11 percent over

and above his 11 percent impairment rating.  This would entitle the

claimant is a disability rating of 22 percent to the body as a

whole.  (See discussion above.)

8. The respondents should pay the claimant for his additional

wage loss in the amount of 11 percent to the body as a whole.

9. The respondents have controverted this claimant’s

entitlement to wage loss over his impairment rating.

10. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he is entitled to wage loss in the amount of 11 percent over

and above his 11 percent impairment rating.  This would entitle the
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claimant to a total disability rating of 22 percent to the body as

a whole.  

The respondents shall pay this 11 percent wage loss over and

above the claimant’s 11 percent impairment rating.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                     ADMINISTRATIVE LAW JUDGE
                                         


