
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F211253

DORILEE SMITH, EMPLOYEE                                      CLAIMANT

ST. BERNARD’S VILLAGE, SELF-INSURED EMPLOYER                       RESPONDENT

RISK MANAGEMENT RESOURCES, TPA         RESPONDENT

OPINION FILED APRIL 20, 2005

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on March 3, 2005, at
Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE R. THEODOR STRICKER, Attorney at Law,
Jonesboro, Arkansas.

Respondent represented by the HONORABLE BETTY J. DEMORY, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  Specifically, at issue is whether respondent

controverted the payment of benefits in this claim such that respondent would be liable for the

payment of controverted attorney fees.

On February 8, 2005, a pre-hearing conference was conducted in this claim, from which a

Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered

by the parties, the issues to be addressed during the course of the hearing, and the parties’

contentions relative to the issues.  The Pre-hearing Order is herein designated a part of the record

as Commission Exhibit #1.
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The testimony of Ms. Dorilee Smith, the claimant, coupled with medical reports and other

document comprise the record in this claim.  Respondent requested and was granted permission

to submit a post hearing brief on the issue of controversion.  Claimant was granted permission to

submit a response brief within ten (10) days of receipt of respondent’s brief.  Respondent’s brief

was received by the Commission on March 31, 2005.  Claimant failed to submit a response brief.

DISCUSSION

Dorilee Smith, the claimant, with a date of birth of July 2, 1981, commenced her

employment with respondent as a cook assistant on August 5, 2002.  Claimant suffered a

compensable injury to her right knee on August 14, 2002, when she slipped on a wet floor and

landed on her right knee.

The August 14, 2002, injury of the claimant was reported to appropriated supervisory

personnel and claimant was to Dr. Michael Lack for medical treatment.  Claimant was off work

for a period beginning in September 2002, during which time respondent initiated the payment of

temporary total disability benefits.  Following an examination and diagnostic studies, to include a

MRI, claimant was referred by Dr. Lack to Dr. Claiborne L. Moseley, II, a Jonesboro orthopedic

physician.

Claimant acknowledge that respondent did not object to her medical treatment under the

care of Dr. Moseley.  Claimant’s testimony reflects that Dr. Moseley performed arthroscopic

surgery, however was unable to repair the damage observed in the procedure.  As a consequence

of the afore, claimant’s testimony reflects that Dr. Moseley referred her to either Dr. Tucker or

Dr. Andrews for further treatment of her right knee injury.  Claimant testified that while Dr.

Tucker is located in Little Rock, it is her understanding that Dr. Andrews is located in Alabama.
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Claimant’s testimony reflects that while she tried to see one of the two physicians

recommended by Dr. Moseley, respondent, “kinda dragged their feet” and sent her to Dr. James

Mulhollen instead.  Claimant testified that she requested to be seen by Dr. Tucker and was

allowed to see him after first been seen by Dr. Mulhollen.  The testimony of the claimant reflects

that she had received a rating in the amount of 10%  relative to her compensable right knee injury

prior to being seen by Dr. Mulhollen, however had not received any indemnity payments. 

Claimant’s testimony reflects that to date respondents had not paid on the rating.

Claimant explained that she sought legal representation when respondents did not want to

send her to the doctor to whom she had been referred by Dr. Moseley.  Claimant testified, “I

decided to get a lawyer so that I could get the medical that I needed”. (T. 10).  Claimant’s

testimony reflects that on or about May 20, 2003, she sought the services of her current attorney

regarding the medical treatment.  Claimant testified that she was allowed to see Dr. Tucker in

February 2004, and that thereafter a request for a change of physician was made.

Once claimant initiated treatment under the care of Dr. Tucker surgery was performed in

the form of a PCL replacement, which was paid for by respondents.  Following her recovery from

the procedure claimant received a 7% rating to the lower extremity by Dr. Tucker on December

1, 2004.  Respondents initiated the payment of indemnity benefits corresponding to the rating

with the first check being issued on December 24, 2004.  Claimant has returned to the

employment of respondent.   

Claimant denies having any knowledge of a request by respondent that she be seen by Dr.

Braden for a second opinion relative to her injury, and her attorney refusing to sanction or

authorize the evaluation.  Claimant acknowledge that her attorney requested that she be seen by
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Dr. Mulhollen and respondent agreed to the request.

The testimony of the claimant reflects that after she was seen by Dr. Mulhollen in August

2003, she did not request to be seen by Dr. Tucker until November 2003.  Claimant explained

that the delay was due to the fact that Dr. Tucker was overseas, and she had to wait until his

return to US before she could be seen by him.  Claimant concedes that upon the return of Dr.

Tucker to the United States, the claims adjuster agreed to her medical treatment under his care,

which was had on November 24, 2003.  Further, that after the claims adjuster agreed she had a

change of physician to formally change her medical treatment from Dr. Moseley to Dr. Tucker.

The Change of Physician Order was entered on January 9, 2004.  Claimant acknowledge

that all of her medical bills incurred in treatment by Dr. Tucker were paid by respondent. 

Further, claimant acknowledged that when she was taken off work by Dr. Tucker relative to her

injury, respondent re-instated  the payment of temporary total disability benefits.

The evidence reflects a Form AR-N was filed relative to the claimant’s August 14, 2002,

compensable right knee injury on August 15, 2002. (RX. #1, p. 1).  Initial medical treatment was

provided by Dr. Michael Lack, respondent’s designated medical provider.  Claimant was referred

by Dr. Lack to Dr. Claiborne L. Moseley, II, a Jonesboro orthopedic physician.  During a

February 25, 2003, follow-up visit, Dr. Moseley assessed the claimant’s complaint as “severe

posterior cruciate ligament laxity” and provided a rating of 25% impairment to the lower

extremity based on the AMA Guidelines to the Evaluation of Permanent Impairment. (RX. #1, p.

2).  In a March 10, 2003, correspondence, respondent sought clarification from Dr. Moseley

regarding the impairment rating.  Specifically, respondent sought the page number and table in

the AMA Guides used in calculating the rating.  Dr. Moseley’s response is dated March 21, 2003.
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(RX. #1, p. 3).

On May 22, 2003, claimant returned to Dr. Moseley for further medical treatment relative

to her compensable right knee injury.  The May 22, 2003, clinic note relative to the afore visit

reflects, in pertinent part:

Dorilee comes back to see me and the R knee is still bothering her.
She is able to get around fairly well with the brace on but it still feels
unstable and she has trouble going up and down stairs.  I had previously
felt that this was severe enough to call it a severe posterior cruciate 
instability and apparently, she is having some difficulty with the Workman’s
Comp. folks.  Dorilee is wondering if she would could be retrained into
doing something else where she would be able to sit rather than make a
living standing on her feet.

*                           *                         *

PLAN: We’ll recommend Vocational Rehabilitation for her.  We’ll also
tell her that she might have a chance at reconstruction with Dr. Tucker in
Little Rock or with Dr. Andrews in Birmingham but I feel like me doing
it is unlikely to improve her enough to withstand the surgery. (CX. #1, p.2).

On May 30, 2003, claimant completed a Form AR-C seeking permanent partial disability,

rehabilitation and attorney fees. (RX. #1, p. 4).  A May 30, 2003, cover letter from claimant’s

attorney accompanied the Form AR-C, noting that the same was being filed on behalf of the

claimant. (RX. #1, p. 5).  In a June 13, 2003, responsive correspondence to Arkansas Workers’

Compensation Commission, respondent relayed that the claimant’s claim had been accepted as

compensable and that all reasonable and necessary medical expenses and temporary total

disability benefits had been paid. (RX. #1, p. 6).

The testimony of the claimant reflects that she was seen by Dr. James Mulhollen, a Little

Rock orthopedic surgeon, in August 2003.  Claimant returned to Dr. Moseley following her

evaluation by Dr. Mulhollen.  The October 6, 2003, clinic note of Dr. Moseley relative to the
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claimant reflects, in pertinent part:

Comes back to see me.  She’s still having trouble with her R knee.
She still feels like it is unstable despite wearing the brace and it still
swells and bothers her.  She doesn’t feel like she’s any different than
she was last time that I saw her which was in May.

*                                   *                                   *

ASSESSMENT: No change in the instability of the posterior cruciate 
ligament in the R knee and today, with an effusion.

I would still consider her to be impaired at 25% of the lower extremity
or 10% of the whole person.

PLAN: I would recommend that she have an appt. with Dr. Tucker in 
Little Rock to further consider this.  I disagree with Dr. Mulhollen’s 
assessment. (CX. #1, p.3).

There is testimony in the record to reflect that claimant requested to see Dr. Tucker in

November 2003, and that respondent agreed to the request contingent upon the entry of a change

of physician order.  On January 9, 2004, a Change of Physician Order was entered changing the

claimant’s treating physician from Dr. Moseley to Dr. Tucker. (RX. #1, p8-9). The payment

register report reflects that claimant was seen by at Arkansas Specialty Care Centers [Dr. Tucker]

on February 25, 2004. (RX. #1, p. 21).

The evidence in the record reflects that claimant underwent the surgical procedural on her

right knee under the care of Dr. Tucker on March 15, 2004. (RX. #1, p. 19).  Claimant was seen

in follow-up by Dr. Tucker on December 1, 2004.   The office note relative to the afore visit

reflects:

S:   She presents today nine months out from surgery.  We obtained a 
KT 2000 today for the PCI. . . . 

It is my opinion she has reached maximum medical improvement at this
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point in time from a posterior cruciate ligament tear.  She has mild
instability secondary to a cruciate injury, which based on the diagnosis
based impairment rating would give her an impairment of 3% whole 
body, 7% lower extremity.  This is in Table 64, Page 3-89 of the AMA
Guides to Permanent Partial Impairment Ratings, Fourth Edition.  It is
my medical opinion within a reasonable degree of medical certainty this
is the impairment for her knee and she has now reached maximum 
medical improvement.  I am going to allow her to follow up prn for any
further problems. (RX. #1, p. 7).

In addition to the medical reports, claimant’s attorney has submitted an itemized

accounting of activities performed in this claim. (CX. #1, p.1).  The afore reflects that claimant

initially contacted her present attorney relative to her workers’ compensation claim on May 20,

2003.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of medical records and other documentary evidence,

application of the appropriate statutory provision and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 14, 2002, the relationship of employee-employer existed between the 

parties.

3. On August 14, 2002, the claimant earned wages sufficient to entitle her to weekly 

compensation benefits of $229.00/$172.00, for temporary total/permanent partial disability.

4. On August 14, 2002, the claimant sustained an injury to her right knee arising out 

of and in the course of her employment with respondent. 

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of August 14, 2002.
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6. The claimant has failed to establish by a preponderance of the evidence that the 

respondent controverted the payment of workers’ compensation benefits such that controverted

attorney fees should be generated.

CONCLUSIONS

On August 14, 2002, the claimant suffered an injury to her right knee within the course

and scope of her employment which was accepted a compensable by respondent.  Medical

treatment was provided to the claimant by respondent initially under the care of its designated

medical provider, Dr. Michael Lack, and later under the care of Dr. C.L. Moseley, an orthopedic

physician.  On February 25, 2003, Dr. Moseley assessed the claimant with a 25% permanent

physical impairment to the lower extremity based on  “severe posterior cruciate ligament laxity” 

pursuant to the AMA Guideline to the Evaluation of Permanent Impairment.  In a May 22, 2003,

report Dr. Moseley recommended vocational rehabilitation for the claimant and possible

reconstruction surgery with Dr. Tucker in Little Rock or Dr. Andrews in Birmingham.  

On May 30, 2003, claimant, through her attorney, filed a Form AR-C with the Arkansas

Workers’ Compensation Commission.  Claimant subsequently came under the care and treatment

of Dr. Tucker relative to the August 14, 2002, compensable injury; underwent surgery; and was

assessed a permanent physical impairment in the amount of 7% to the lower extremity.  Claimant

asserts that respondent controverted the claim and that controverted attorney fees should be

awarded.  Respondent deny that the claim has been controverted.  The present claim is governed

by the provisions of Act 796 of 1993, in that claimant asserts entitlement to workers’

compensation benefits as a result of an injury having been sustained subsequent to the effective

date of the afore provision.
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Since the claimant’s injury occurred subsequent to July 1, 2001, the attorney fee request

is governed by the provision of Ark. Code Ann. § 11-9-715 (Repl. 2002) subsequent to the

amendments of Act 1281 of 2001.  The objective of the statute is to place the burden of litigation

expenses upon the party which made the it necessary.

Controversion is a question of fact to be determined from the circumstances of each

particular case.  New Hampshire Ins. Co.  v. Logan, 13 Ark. App. 116, 680 S.W.2d 720 (1984). 

While the mere failure to pay compensation benefits in itself does not necessarily amount to

controversion, assuming a position which requires an injured employee to retain an attorney so

that the employee’s rights are protected may.  Revere Copper & Brass, Inc. v. Talley, 7 Ark. App.

234, 647 S.W.2d 477 (1983); Turner v. Tradewinds Inn, 267 Ark.861, 592 S.W.2d 454 (1980).

In the instant claim, the evidence reflects that claimant had her initial consultation with

her attorney on May 20, 2003. (CX. #1, p.1)  Claimant testified that she sought legal advice when

she felt that respondent “wasn’t wanting to send” her to the doctor that Dr. Moseley wanted her

to see. (T. 10).  There is no evidence in the record reflecting a recommendation to another

physician by Dr. Moseley prior to May 22, 2003.  (CX. #1, p. 2).  Further, the testimony of the

claimant reflects that at the time of the initial May 22, 2003, recommendation of Dr. Moseley,

Dr. Tucker was out of the country and unavailable to provide medical treatment to her.  There is

no evidence in the record to reflect that an effort was made either by the claimant or respondent

to have the claimant seen by Dr. Andrews in Birmingham.

The May 30, 2003, cover letter of claimant’s attorney which accompanied the executed

Form AR-C of the claimant does not contain a request for a hearing in the claim. (RX. #1, p. 5). 

Further, the Form AR-C executed by the claimant on May 30, 2003, reflects a claim for
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permanent partial disability, rehabilitation, attorney fees and medical expenses under the section

for “initial” benefits.  The evidence reflects that at the time of the May 30, 2003, filing of the

Form AR-C, claimant’s treating physician, Dr. Moseley, had issued an impairment rating of 25%

relative to the claimant’s lower extremity.  There is no evidence in the record to reflect that

claimant, through her attorney, demanded the payment by respondent of the rating or requested a

hearing on respondent’s refusal to pay same.  While the rating was assessed, the evidence

preponderates that the claimant was yet in her healing period as evidenced by her subsequent

surgery and periods of temporary total disability, for which she received appropriate indemnity

benefits.

The evidence in the record reflects that while claimant was evaluated by Dr. James

Mulhollen in August 2003, at the request of respondent, once the evaluation was completed she

returned to Dr. Moseley, her authorized treating physician at the time, on October 6, 2003. 

Respondent paid the cost of claimant’s treatment with Dr. Moseley.  In his October 6, 2003,

clinic note Dr. Moseley recommended that the claimant have an appointment with Dr. Tucker for

further consideration.  The evidence dose not reflect that a referral by Dr. Moseley of the

claimant to either Dr. Tucker or Dr. Andrews for further medical treatment relative to the

compensable injury such that the transition of medical providers could be had without a change

of physician request.  

The testimony in the record reflects that in November 2003, claimant requested to be seen

by Dr. Tucker, and that a Change of Physician Order was subsequent entered pursuant to the

request.  Claimant’s testimony reflects that the delay in seeing Dr. Tucker was due to the fact that

Dr. Tucker was outside of the country and she had to await his return before she could be seen.    
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Finally, the evidence reflects that on December 1, 2004, the claimant’s treating physician,

Dr. Jimmy Tucker, assessed the extent of the claimant’s anatomical impairment at 7% to the

lower extremity.  Respondent initiated the payment of indemnity benefits to correspond with the

rating on December 24, 2004.  There is no evidence in the record to reflect that respondent’s

delay in initiating the payment of benefits was the product of deliberation, or intent to deprive

claimant of said benefits.    

The claimant has failed to sustain her burden of proof by a preponderance of the evidence

that respondent has controverted the payment of workers’ compensation in this claim relative to

her compensable injury of August 14, 2002, such that controverted attorney fees should be

awarded.  An award of attorney fees in the instant claim would be limited to indemnity benefits

awarded to the claimant.  In the present claim, an impairment rating had been generated prior to

the involvement of claimant’s attorney.  The record does not reflect a demand for or  the payment

of that rating subsequent to the involvement of claimant’s attorney.  This claim for controverted

attorney fees is respectfully denied and dismissed.

IT IS SO ORDERED.

__________________________________________
Andrew L. Blood, Administrative Law Judge

 
  


