
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIMS NOS. F202350 & F208020

ROYAL S. SHOUP CLAIMANT

TURNER DAIRIES, INC. RESPONDENT EMPLOYER

TRAVELERS RESPONDENT CARRIER

ORDER AND OPINION FILED SEPTEMBER 1, 2005

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE H. OSCAR HIRBY, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE ROBERT H. MONTGOMERY, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on July 28,

2005.  A prehearing conference was held on June 1, 2005 and a prehearing order was

filed on June 5, 2005.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference and prior to the hearing, the parties agreed to the

following stipulations:

1.  There were compensable injuries on October 17,
2001, and July 4, 2002.

2.  The compensation rates are $400/300.

3.  Respondents paid the claimant three weeks and
six days of temporary total disability benefits and paid
attorney’s fees on those benefits and acknowledge an 18%
penalty is owed on the temporary total disability benefits.
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The claimant contends the claimant sustained two compensable injuries and was

terminated from his employment.  The claimant contends he is entitled to benefits

under Ark. Code Ann. §11-9-505 because the employer did not return him to work.  The

claimant contends that he is making $10,000 per year less than his former job and is

requesting wage loss benefits and attorney’s fees.

Respondents contend the claimant is not owed Ark. Code Ann. §11-9-505

benefits as he returned to work for about two months and was let go because of job

performance, not because of his compensable injury.  Respondents also contend that

wage loss benefits are not owed the claimant, since his background and work

experience would allow him to find employment making substantially more money than

he now is making.

ISSUES TO BE LITIGATED

1.  Ark. Code Ann. §11-9-505 benefits.

2.  Wage loss benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:



3

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There were compensable injuries on October 17, 2001, and July 4, 2002.

2.  The compensation rates are $400/300.

3.  Respondents paid the claimant three weeks and six days of temporary total

disability benefits and paid attorney’s fees on those benefits and acknowledge an 18%

penalty is owed on the temporary total disability benefits.

4.  The claimant has failed to prove by a preponderance of the evidence that he

is entitled to Ark. Code Ann. §11-9-505(a)(1) benefits.

5.  The claimant has failed to prove by a preponderance of the evidence that he

has sustained wage loss disability.

DISCUSSION

The claimant, 48 years old, was a delivery route driver for the respondent

employer and sustained two injuries, one on October 17, 2001, and another on July 4,

2002, both were accepted as compensable injuries with benefits paid.  The claimant

now contends that he was terminated from his employment and is entitled to Ark. Code

Ann. §11-9-505 benefits and wage loss benefits.

The claimant underwent back surgery performed by Dr. Steven Cathey and was

released with a 10% permanent impairment rating and returned to work near the end of

April 2002.  The claimant returned to the route he was working at the time of his injury. 

The claimant did indicate that he was advised that he was taking too long on his route

and should get back earlier and this was during the time frame of April 21, 2002 and
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July 2002.  The claimant also received a few complaints of out-of-date products.  The

claimant had a second incident and injury on July 4, 2002, and was off work about six

weeks and returned to work.  The claimant indicated that he was advised that he

needed to speed things up and get in earlier; however, he was not formally

reprimanded.  The claimant testified that he tried not to lift as much as he had before, to

take smaller loads to avoid a re-injury.  According to the claimant, he was terminated on

October 27, 2002, because his job performance was not as good as it used to be.  The

supervisor, Mr. Rowe, advised no other jobs were available.

The claimant testified that he was making about $32,000 a year for the

respondent employer.  The claimant was without employment for approximately 13

months before he found his current job.  The claimant drew unemployment benefits and

then found a job with Mobility Products.  The claimant started at $30,000 per year but

after restructuring the salary changed to $20,000 per year with bonuses.

The claimant contends first that he is entitled to Ark. Code Ann. §11-9-505

benefits since his employer terminated him.  This statute provides:

Any employer who without reasonable cause refuses to
return an employee who is injured in the course of
employment to work, where suitable employment is available
within the employee’s physical and mental limitations, upon
order of the commission, and in addition to other benefits,
shall be liable to pay to the employee the difference between
benefits received and the average weekly wages lost during
the period of such refusal, for a period not exceeding one (1)
year.

Before Ark. Code Ann. §11-9-505(a)(1) (Repl. 2002) is applicable, the employee must

prove by a preponderance of the evidence that (1) he has sustained a compensable

injury; (2) suitable employment which is within his physical and mental limitations is
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available with the employer; (3) the employer refused to return him to work; and (4) the

employer’s refusal to return him to work was without reasonable cause.  Clayton Kidd

Logging Co. v. McGee, 77 Ark. App. 226, 72 S.W.3d 557 (2002).

The employer concedes that the claimant sustained a compensable injury and

did return the claimant to work but was terminated for job performance.  The employer

contends the claimant could no longer complete the route he was assigned in a timely

manner and also had some other job performance infractions and was terminated but

only after returning the claimant back to work both times following his injuries and

release.  The claimant drew $300 per week unemployment benefits for one year.  The

claimant was out of work for about 13 months and began employment with his current

employer making $30,000 the first year and after the company restructured, the base

salary was $20,000.  According to the claimant, in the six months the bonus structure

has been in place, he has earned about $1,000 per month in bonuses.  The claimant

described his current job as not requiring lifting like his job at Coleman’s.  The hardest

part of the current job is driving and he drives a full-size Chevrolet van.

Mr. David Rowe, Central Arkansas Sales Manager for the respondent employer,

testified that the claimant was terminated for not meeting the time schedules and not

pulling out-of-date products.  He testified that he had no other jobs available that the

claimant might fill and was unaware of any openings within the whole company that

might constitute light duty or have no time constraints.  Mr. Rowe was responsible for

drivers and one receptionist.

In the present case, the employer did return the claimant back to work

performing the same tasks and handling the route he had worked before his injury.  The
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claimant was released to return to work without work restrictions.  The credible

testimony of the sales manager was that the claimant was not meeting the work

schedule of getting in each day timely in order to submit his route orders to

headquarters.  After several counseling sessions, the claimant was terminated for job

performance.  Mr. Rowe, sales manager, had no job for the claimant that was lighter or

without time constraints.  I find the claimant has failed to prove that the employer failed

to return him to work and has failed to prove that there was other work available within

the company and has failed to prove that he was terminated without reasonable cause. 

I find the claimant has failed to prove by a preponderance of the evidence that he is

entitled to any benefits pursuant to Ark. Code Ann. §11-9-505(a)(1).

The claimant next contends that he is entitled to wage loss benefits.  In

considering claims for permanent partial disability benefits in excess of the employee’s

percentage of permanent physical impairment, the Commission may take into account

such factors as the employee’s age, education, medical evidence, work experience and

other matters reasonably expected to affect his future earning capacity.  Douglas

Tobacco Prods, Co., Inc. v. Gerrald, 68 Ark. App. 304, 8 S.W.3d 39 (1999).

Further, the Commission may consider the claimant’s motivation to return to

work, since a lack of interest or negative attitude impedes the Commission’s

assessment of the claimant’s loss of earning capacity.  City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W.2d 946 (1984); Oller v. Champion Parts Rebuilders, 5 Ark. App.

307, 635 S.W.2d 276 (1982).  In addition, a worker’s failure to participate in

rehabilitation does not bar his claim, but the failure may impede a full assessment of his
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wage earning loss by the Commission.  Nicholas v. Hempstead County Memorial

Hospital, 9 Ark. App. 261, 658 S.W.2d 408 (1983).

In the present case, the claimant did sustain a compensable injury requiring

surgery and was assigned a 10% permanent impairment rating.  However, the claimant

has failed to prove by a preponderance of the evidence that he has sustained wage

loss as a result of the compensable injury.  The claimant was released to return to work

without restrictions.  The claimant was making about $32,000 at the time of his injury

and now works in a job making a base salary of $20,000 with bonus potential of $1,000

per month.  Using this information provides the claimant is making approximately the

same salary as his job with the respondent employer.  The claimant has a high school

education and one year of college and while in the military he received jet engine

mechanic training.  He has experience working as an airline reservations agent, a travel

agent and a truck driver.  Further, the claimant demonstrated excellent communication

skills during the hearing.  The claimant’s education and work experience afford him a

variety of job opportunities.

ORDER

The claimant has failed to prove by a preponderance of the evidence that he is

entitled to Ark. Code Ann. §11-9-505(a)(1) benefits.  The claimant has failed to prove by

a preponderance of the evidence that he has sustained wage loss disability.  The claim

for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


