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STATEMENT OF THE CASE

A hearing was held on March 10, 2005, in Springdale, Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on August 25,

2004.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 16, 1996, the relationship of employee-employer-

carrier existed between the parties.
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3. The claimant sustained a compensable injury to her back on

March 16, 1996.

4. The claimant is entitled to a weekly compensation rate of

$170.00 for temporary total disability and $154.00 for permanent

partial disability.

5. Respondents No. 1 accepted and paid a 28 percent whole body

impairment.

6. Medical expenses have been paid except for meningitis,

infection or reaction to medication.

7. All parties agree that the claimant is permanently and

totally disabled and that the Second Injury Fund is currently

paying benefits.

By agreement of the parties the issues to litigate are limited

to the following:

1. Medical for the period of time the claimant was in the

hospital due to meningitis, infection, or reaction to medication.

2. Attorney’s fees to include a fee on the permanent and total

disability benefits.

In regard to the foregoing issues the claimant contends that

she has a pre-existing condition as a result of a back surgery that

occurred in 1981 and that that condition continues to independently

produce impairment/disability.  The claimant contends that the

effect of her pre-existing condition combines with the effect of

her March 15, 1996, injury and causes her to have greater

disability than she would have had as a result of her March 15,

1996, injury alone.  The claimant contends that she is permanently
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and totally disabled.  In the alternative, she contends that she is

disabled greatly in excess of her 28 percent impairment rating.

The claimant contends that any permanent disability benefits in

excess of the 28 percent have been controverted and that her

attorney is entitled to an appropriate fee.

   In regard to the foregoing issues Respondents No. 1 contend

that they have paid all permanent disability benefits to which the

claimant is entitled as a result of the March 16, 1996, injury.  If

additional permanent disability benefits over and above those

voluntarily paid by Respondents No. 1 are due to the claimant,

those are the responsibility of the Second Injury Fund.

In regard to the foregoing issues Respondent No. 2 will state

its contentions when discovery is complete.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted medical information marked Claimant’s

Exhibit No. 1 and the deposition of the claimant taken on November

20, 2001, marked Claimant’s Exhibit No. 2.  Respondents No. 1

submitted medical information marked Respondent No. 1's Exhibit No.

1.  Respondent No. 2 submitted documentary evidence marked

Respondent No. 2's Exhibit No. 1 and Exhibit No. 2.  All these

exhibits were admitted without objection.

 DISCUSSION

Jimmy Shifflett testified on behalf of his wife, stating that

they had been married thirteen years.  Mr. Shifflett testified that

on June 26, 2003, the claimant saw Dr. Fisher and he admitted the
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claimant to Sparks Hospital that day.  Mr. Shifflett testified that

the hospital took the fluid out of her pump and replaced it with

new fluid and then monitored her.  This witness testified that

slowly his wife began to change in that he noticed that she became

more coherent and that her convulsions ceased or slowed down.  This

witness stated that his wife seemed better as well as she was not

having the same problems she was having when she was admitted to

the hospital.  Mr. Shifflett testified that this process took

approximately three to four days and that the claimant has not had

any problems like she was experiencing since the medication was

switched out of her pump.  

Mr. Shifflett testified that he does not recall his wife

receiving disability payments from workers’ compensation in

November 2001 and he is unaware of her receiving disability

payments between November 2001 and September 2004.  Mr. Shifflett

testified that he was working during the day but he was around his

wife every day during this period of time.  This witness testified

that if his wife had received any checks, he would be aware of it.

Mr. Shifflett agreed that as of January 2, 2004, her attorney had

requested permanent disability benefits.  

The claimant testified that she had undergone a surgical

procedure on the 8th of March 2005 which was just two days prior to

this hearing.  The claimant was asked if she was drawing workers’

compensation disability payments on November 20, 2001, and the

claimant responded, “I don’t believe so.”  The claimant agreed that
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in September 2004 she received a letter from Special Funds

indicating that they were going to send her a check for $24,090.00.

On cross examination by the Second Injury Fund, the claimant

testified that she is taking several medications and had taken

these medications just prior to this hearing.  The claimant

testified that the surgical procedure which she had undergone a few

days earlier was to remove the pump from her abdomen and that a new

pump was placed under her armpit.  The claimant testified that this

pump dispenses Fentanyl which is a pain medication.  

In the claimant’s deposition taken on November 20, 2001, she

testified that in 1981 she underwent back treatment and surgery.

The claimant testified that the area of her back was the lower to

mid section of her back around her belt line.  The claimant

testified that in 1983 she was diagnosed with having cervical

dysplasia and was treated with medication.  The claimant testified

that when she moved to Arkansas she worked at the PX at Fort

Chaffee and while working there in 1993 she was lifting some boxes

and hurt her neck and upper shoulder on the left side.  The

claimant testified that for these problems she was seen by Dr.

Craft.  The claimant testified that in March 1996 she sustained her

compensable injury and as a result of that injury was initially

seen by Dr. Craft but eventually was operated on by Dr. Standefer

in December 1997.  The claimant testified that Dr. Standefer did a

fusion on her back in January 2000 but that this operation did not

improve her condition.  The claimant testified that following her

surgery she did go through water therapy and that she was on a
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walking program in hopes of losing weight.  The claimant testified

that after her compensable injury in 1996 she continued to work for

the respondent until Dr. Short took her off work in 2001.  On cross

examination by Respondents No. 1 the claimant testified that at the

time of this deposition she was not doing prescribed physical

therapy, only doing the recommended home exercises and going to the

fitness center to work out.  

The medical records, which are extensive, set forth the

claimant’s first back operation on June 17, 1981, as well as the

back operation performed by Dr. Standefer on December 9, 1996.  Dr.

Bradley Short’s records set forth that he is monitoring the

claimant’s symptoms as well as her medications for the treatment of

her compensable injury.  The claimant underwent a back fusion in

late 1999 or early 2000 performed by Dr. Michael Standefer.  The

claimant has been seen by a variety of doctors including Dr. Craft

but primarily followed for her medications by Dr. Bradley Short.

The claimant has also been seen by Dr. Don Chambers who has

addressed her depression.  The claimant began being seen by Dr.

Robert Fisher on January 2, 2003, for pain management.  On January

15, 2003, Dr. fisher recommends that the claimant try an oral

Morphine and discussed with her the implantation of a pump in order

to administer Fentanyl for her pain management.  On February 6,

2003, Dr. Fisher adjusted the claimant’s medication prescribing for

her at this time Dilaudid as well as Trazodone and further

explained the procedure for implantation of a pump.  Dr. Fisher

writes on February 12, 2003, that the claimant is doing well on the
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Dilaudid but that her Trazodone was to be discontinued because of

unsatisfactory side affects.  Again, the installation of a pump to

administer Fentanyl was discussed.  Dr. Fisher writes that he could

start the claimant with Fentanyl in the pump at first because of

her long history of bizarre reaction to medications.  Dr. Fisher

also writes that the claimant has had an idiosyncratic reaction to

a number of different drugs.  The doctor notes that these drugs

have produced agitation, nausea and vomiting with the claimant

noting that she has particular difficulty with compounds that are

particularly long acting or appear to have secondary active

metabolites.  Dr. Fisher notes that the claimant is intolerant of

the Duragesic patches secondary to a reaction to the adhesive.  Dr.

Fisher’s note on March 24, 2003, sets forth that the claimant has

had a temporary catheter placed in on March 17, 2003, and that she

is receiving Fentanyl.  The doctor writes that the claimant is

having no difficulty with the medication but that a leak had

developed in the pump which they corrected as well as replenished

her reservoir with a more dilute solution of Fentanyl so that she

would have a slightly higher volume.  The claimant continued to see

Dr. Fisher throughout the month of March 2003 in order to monitor

her catheter prior to having a pump installed.  On April 23, 2003,

Dr. Fisher implanted a Synchro Med pump in order to administer her

medications.  The medical records set forth that the claimant was

to remain in the hospital for two days following her implant but

due to persistent muscle spasm and difficulty in being able to get

out of bed and ambulate she was there longer.  The claimant,
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however, was discharged on April 28, 2003.  Although her pump was

to administer medication she was also prescribed Lexiprotonix,

Celebrex, Clonazapam and Zanaflex at her discharge.  Dr. Fisher’s

notes indicates that he monitored the claimant’s progress with her

narcotic infusion pump throughout the month of May and into June.

Dr. Fisher writes on June 25, 2003, that the claimant reports that

she is having some increase in leg pain, nausea and inability to

sleep.  The doctor’s notes reflect that the claimant’s daughter

called to report that her mother had been vomiting all day and was

very drowsy and complaining about inability to move one arm.  The

daughter was instructed to take the claimant to the emergency room

but no etiology relative to these conditions was identified.  Dr.

Fisher writes that she is in to see him this date to simply turn

her pump down.  On June 26, 2003, Dr. Fisher admitted the claimant

to the Sparks Medical Center due to her reports of having

headaches, nausea and vomiting for approximately one week.  Dr.

Margaret Tremwel writes on June 26, 2003, that she has examined the

claimant and reviewed her various test results, noting that there

is no abnormality found on the claimant’s neurological examination

but she does have a lymphocytic pleoeycosis with elevated proteins.

Dr. Tremwel writes that the CSP profile as well as her clinical

examination most closely resemble meningitis, noting that the

etiology may be viral versus inflammatory.  Dr. Fisher writes on

July 1, 2003, that the claimant was being discharged from the

hospital with a diagnosis of chemical meningitis, noting that the

claimant’s pump was evacuated and that additional medication was
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put in from a different pharmacy.  Dr. Fisher notes that the

claimant’s symptoms have improved.

The non-medical documentation submitted in this matter sets

forth that the Second Injury Fund acknowledged that it was joined

in this matter by letter dated October 12, 2001, signed by Mr.

Terry Pence.  A letter from the claimant’s attorney dated November

29, 2001, sets forth that the claimant is requesting a referral to

the Bonati Institute for evaluation and in this letter it notes

that if surgery is recommended that temporary total benefits will

be due from the respondent.  A letter dated January 2, 2002, from

the carrier sets forth that an appointment with Dr. Saer had been

made for the claimant on January 22, 2002, and that mileage checks

to cover her round trip would be made available.  By letter dated

February 15, 2002, from the respondents’ attorney, it sets forth

that the respondents will accept and pay for the diagnostic testing

recommended by Dr. Saer.  In this same letter, the respondents’

attorney sets forth that the respondents would be interested in

discussion the possibility of settling the claimant’s case.  On

October 24, 2002, the claimant’s attorney acknowledges receipt of

the respondents October 21, 2002, letter proposing a joint petition

settlement.  On November 26, 2002, the claimant’s attorney filed a

claimant’s pre-hearing questionnaire with the Commission requesting

medical benefits and attorney’s fees.  The Second Injury Fund, in

a letter dated December 23, 2002, writes the Commission asking to

be excused from the pre-hearing conference scheduled for January 2,

2003, since the only issues are the entitlement for additional
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medical and attorney’s fees.  The respondents filed a pre-hearing

questionnaire dated December 27, 2002, stipulating that the

claimant has received from the respondents permanent partial

disability benefits based on a rating of 28 percent to the body as

a whole.  On December 10, 2003, the claimant’s attorney withdrew

and informed the Commission that Eddie Walker would be representing

the claimant in the future.  The claimant, through her new

attorney, filed an AR-C dated December 30, 2003, with the

Commission requesting additional benefits in the form of permanent

partial disability, additional medical expenses and attorney’s

fees.  A letter dated January 2, 2004, from the claimant’s attorney

was sent to the Commission along with the claimant’s AR-C which

requested additional permanent disability benefits, payment of

medical expenses and attorney’s fees.  In a letter dated January

13, 2004, the respondents write to the Commission setting forth

that it is their position that any additional permanent disability

benefits are the responsibility of the Second Injury Fund and that

Respondents No. 1 continues to pay all reasonable and necessary

medical expenses for the claimant’s back injury.  The claimant

writes on July 21, 2004, to the Commission enclosing a pre-hearing

questionnaire which requests a hearing on the issues of Second

Injury Fund liability, extent of permanent disability and

attorney’s fees.  In the claimant’s contentions it is set forth

that she is permanently and totally disabled as a result of her

multiple back injuries and in the alternative she contends that she

is disabled more than her permanent impairment rating of 28 percent
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to the body as a whole.  In this letter, the claimant further

contends that any permanent disability benefits in excess of the 28

percent have been controverted and that her attorney is entitled to

an appropriate fee.  The respondents’ attorney notified the Second

Injury Fund as well as the claimant of a scheduled deposition for

the claimant on August 31, 2004.  In a letter dated August 4, 2004,

from the respondents’ attorney to the claimant’s attorney with a

copy to the Second Injury Fund, discussion is made concerning

exchanging information and documents for the purpose of evaluating

the claimant’s claim for settlement purposes.  The claimant’s

attorney, on August 31, 2004, writes the Second Injury Fund

indicating that  attached to their pre-hearing questionnaire dated

July 21, 2004, there are medical records concerning the claimant

through July 1, 2003.  It is further noted by the claimant’s

attorney that he has requested the records of Dr. Fisher after that

date and will provide copies when obtained.  The claimant’s

attorney writes to both respondents on August 31, 2004, setting

forth that after visiting with the claimant at length concerning

settlement, it is his opinion that there is no reasonable

likelihood that this case is going to settle.  On September 7,

2004, there is a letter from the Second Injury Fund signed by Peggy

Conrad setting forth that the Second Injury Fund has accepted

liability for permanent and total disability benefits noting that

the claimant’s first payment will cover a period from September 21,

2001, through September 5, 2004, and will be in the amount of
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$23,782.00 and that from that week forward she will receive a check

every two weeks in the amount of $308.00.  

After a complete review of this entire record, I find that the

claimant has proven by a preponderance of the evidence that she is

entitled to the medical treatment and hospitalization which she

underwent in June 2003 where she was treated for symptoms of

headache, nausea and vomiting.  The medical reports indicate that

the claimant had some type of chemical meningitis.  Dr. Fisher’s

records indicate that the claimant’s implanted pump was drained and

refilled with new medications.  The claimant’s husband who was with

her when she was admitted and observed her during the period of

time that she was in the hospital has testified that once her

medications were changed that the symptoms which brought her into

the hospital began to resolve.  Mr. Shifflett further testified

that the claimant has not had any other problems like she was

experiencing when she was admitted to the hospital since the

medication in her pump was changed.  The medical records have set

forth that the claimant has, as Dr. Fisher described, bizarre

reactions to some medications.  Based, therefore, on the claimant’s

intolerance of several different medications, that she seemed to be

improving after the implantation of the pump until the medications

in the reservoir had been replaced several times and that once the

reservoir in her internal pump was drained and new medications put

back in with her symptoms resolving after this medication

replacement and not returning to date would indicate that the

claimant had some type of negative reaction to the medications
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which were existing in her internal pump at the time she was

admitted to the hospital in June 2003.  Therefore, her need for

medical treatment and hospitalization was as a result of her

compensable injury and this cost should be born by the respondents.

The Second Injury Fund acknowledged being joined in this

matter on October 12, 2001, at which time they were on notice that

benefits over and above the claimant’s impairment rating were being

sought by the claimant.  On November 20, 2001, the claimant’s

deposition was taken at which time all parties including the Second

Injury Fund were present and participated.  Between October 12,

2001, and December 30, 2003, the claimant sought, at different

times, various types of medical treatment for her compensable

injury which was questioned by Respondents No. 1 but eventually

resolved without a hearing.  On December 30, 2003, the claimant’s

new attorney filed a new Form AR-C claiming additional benefits

including additional permanent benefits.  The claimant’s attorney

in July 2004 filed a request for a hearing with a pre-hearing

questionnaire contending that the claimant was permanently and

totally disabled.  The Second Injury Fund’s pre-hearing response

sets forth that they have not had time to investigate the claim,

therefore, no position can be taken.  The claimant’s deposition was

taken on August 31, 2004, and on September 7, 2004, by letter, the

Second Injury Fund accepted the claimant as being permanently and

totally disabled.  Respondent No. 2, the Second Injury Fund,

contends that they have not controverted this claimant’s

entitlement to additional permanent benefits.  However, Respondent
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No. 2 has been on notice that additional permanent benefits were

being requested since October 2001.  They have had ample time to

investigate this claim and they have been in a position to receive

and investigate the claimant’s various medical records since their

acknowledgment of being joined into this claim.  Therefore, I find

that they have controverted this claimant’s entitlement to

permanent and total disability benefits and that the claimant’s

attorney is entitled to a fee based on this controversion.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 16, 1996, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to her back on

March 16, 1996.

4. The claimant is entitled to a weekly compensation rate of

$170.00 for temporary total disability and $154.00 for permanent

partial disability.

5. Respondents No. 1 accepted and paid a 28 percent whole body

impairment.

6. Medical expenses have been paid except for meningitis,

infection or reaction to medication.

7. All parties agree that the claimant is permanently and

totally disabled and that the Second Injury Fund is currently

paying benefits.
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8. The claimant has proven by a preponderance of the evidence

that she is entitled to additional medical treatment for her

hospitalization and treatment for her adverse reactions to her

medications.  Respondents No. 1 should be responsible for the

payment of these additional medical expenses.  See discussion

above.

9. Respondents No. 1 controverted this claimant’s entitlement

to additional medical treatment and Respondent No. 2 has been found

to have controverted the claimant’s entitlement to permanent

disability benefits.  See discussion above.

10. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein to

include a fee on the claimant’s permanent and total disability

benefits.

ORDER

The claimant has proven by a preponderance of the evidence

that she is entitled to payment of her medical expenses for her

hospitalization due to her adverse reaction to her medications.

Therefore, Respondents No. 1 shall pay these medical costs.  

Respondent No. 2, the Second Injury Fund, is found to have

controverted this claimant’s entitlement to permanent and total

disability benefits.  Respondent No. 2, therefore, shall pay an

attorney’s fee based on this claimant’s permanent and total

disability benefits.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded
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herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                     ADMINISTRATIVE LAW JUDGE
                                         


