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Claimant represented by the HONORABLE MICHAEL KNOLLMEYER, Attorney at Law, Little
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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury pursuant to Ark. Code

Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on January 14, 2004 at

which time the claimant was earning sufficient wages to be entitled to a compensation rate of

$248.00, in the event the claim is found to be compensable.  Medical expenses were paid before the

claim was controverted after Dr. Hixson recommended surgery.  Temporary total disability was also
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paid (6 checks @ $480.00 each).

The claimant seeks payment of additional medical expenses, additional temporary total

disability benefits from January 14, 2004 to a date yet to be determined and attorney’s fees.

The respondents contend there are no objective medical findings to substantiate an injury.

Diagnostic testing, (EMG/NCV studies, conducted by two different physicians) has proven normal.

Additionally, respondents contend the claimant’s job is not rapid and repetitive.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the hearing transcript.

The claimant was the only witness to testify at the hearing.  Respondents’ objection to

testimony from co-worker, Christopher Adams was sustained as he had not been disclosed as a

witness in accordance with the prehearing conference procedure.

The claimant, age 26 (D.O.B. January 21, 1979), testified he uses drills, a concrete mixer,

pressure washer, ladders and ropes in his job as a working superintendent, repairing manholes  (Tr.

22-23/25-26).  He explained that he experienced pain and immediate swelling in his right arm while

using a pull-start pressure washer with a cord  (Tr. p. 6, 12/26-27).  On cross-examination, the

claimant stated that carrying buckets of concrete on January 5, 2004 (which appears in Dr. Rooney’s

records) had nothing to do with his injury.  He said this activity occurred the day before the injury,

which would have been  January 13, 2004.  He also explained that no lever was involved in his

injury (which appears in Dr. Hixson’s records).  The claimant testified he never injured his left arm

but the symptoms started a few days or a week after the right arm (Tr. p. 15-18).

The claimant reported the injury to the owner of the business the next day and asked to see

a doctor.  The employer told him he didn’t have a company physician and the claimant should just
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wait and see if it was a pulled muscle.

A week later, the claimant’s mother called the owner and got an appointment for her son to

see Dr. Abrams.  The claimant testified there was no light duty at work and he had not worked since

he first saw Dr. Abrams (Tr. p. 10, 11/19).

The claimant indicated he anticipated surgery to be performed by Dr. Hixson as he remains

symptomatic with swelling, pain, numbness and tingling.  His symptoms are bilateral but worse in

the right arm at the elbow.

The claimant testified that he received temporary total disability benefits (6 checks at $480.00

each) and his medical expenses were paid.  This amount does not correspond with the stipulated

compensation rate of $248.00 and it would appear the respondents owe the difference in back

temporary total disability benefits if the claim is ultimately found to be compensable.

The claimant’s contentions regarding the nature of his symptoms also changed during the

hearing.  While it is true that the doctors changed the claimant’s diagnosis, those medical records

were available at the time of the prehearing conference.

MEDICAL EVIDENCE

The claimant has been examined and/or treated by general practitioner,  Dr. Joe Abrams and

orthopaedic surgeons, Dr. Thomas Rooney and Dr. Marcia Hixson.

Dr. Abrams’ reports begin on March 10, 2004, two months after the injury.  Based on the

claimant’s complaints of bilateral numbness, knots, throbbing weakness in his hands and soreness

in his right forearm, Dr. Abrams prescribed medication and referred the claimant to Dr. Rooney.

Dr. Rooney saw the claimant on January 27, 2004.  The claimant reported an onset of

symptoms after carrying 80 pound buckets of concrete.  Based on a physical examination, Dr.
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Rooney diagnosed carpal tunnel syndrome and recommended splints.  He continued the claimant’s

medication and excused him from work.  The claimant returned on February 3, 2004, still

symptomatic and Dr. Rooney ordered x-rays of the cervical spine which were normal.  Dr. Rooney

continued to excuse the claimant from work pending the results of diagnostic testing.

The claimant saw Dr. Charles Schultz, a  neurologist,  on February 26, 2004.  An EMG/NCV

study (of both wrists, elbows, and the neck), was interpreted as normal.  Dr. Rooney released the

claimant on March 2, 2004 with no impairment or work restrictions.

The claimant returned to Dr. Abrams and he excused the claimant from work from March

9, 2004 to March 25, 2004.

The claimant then came under Dr. Marcia Hixson’s care on April 15, 2004.  The claimant

had reported swelling in his hands to both Dr. Abrams and Dr. Rooney but neither physician ever

observed this condition.  In Dr. Hixson’s report of April 15, 2004, she notes swelling in the fingers

and palms in the first paragraph, but the second paragraph records “no obvious swelling.”  Dr.

Hixson was aware of Dr. Schultz’s normal EMG/NCV study but diagnosed bilateral carpal tunnel

syndrome based on a physical examination.  She prescribed cortisone injections and noted the

claimant was not working because light duty was not available.  The claimant described his injury

to Dr. Hixson as “pulling on a heavy lever”.

The claimant returned to Dr. Hixson on April 29, 2004 and May 13, 2004,  still symptomatic.

She injected the right cubital tunnel which provided some relief.  Dr. Hixson changed the diagnosis

from CTS to bilateral cubital tunnel syndrome.  She prescribed splints for the elbows, Neurontin, and

light duty.  She commented that the claimant had tried to return to work on a couple of occasions but

his symptoms were exacerbated.
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The claimant returned to Dr. Hixson on July 13, 2004 with continuing complaints.  She

referred him to Dr. Rutherford for another EMG/NCV study.  Once again, the test results were

interpreted as normal.  

Dr. Hixson also mentioned a “validity test” to be performed by her physical therapist “to

make sure the claimant was giving an honest effort with his strength testing and physical

restrictions.”  If this test was ever performed, the results are not part of the exhibit packet.

In a report dated December 1, 2004 Dr. Hixson reaffirmed a “clinical” diagnosis of

preexisting or underlying bilateral cubital tunnel syndrome made symptomatic by the injury on

January 14, 2004, pulling on a lever.  She opined that his condition was causally related to his injury

within a reasonable degree of medical certainty.

FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
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identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  An aggravation

is a new injury that must meet the same requirements as outlined by Ark. Code Ann. §11-9-102,

Farmland Insurance Company v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

The evidence of record shows the claimant performs arduous manual labor with heavy lifting

using both arms.  Dr. Hixson has diagnosed an underlying condition of bilateral cubital tunnel

syndrome made symptomatic by a specific incident at work.

The claimant, however, has not met his burden of proof by a preponderance of the evidence

with regard to the third and fourth elements.  The medical reports show histories of injury differ from

the claimant’s testimony.  The doctors were told the symptoms started after lifting buckets or moving

levers but the claimant testified the injury was caused by pulling on a cord.  I didn’t find the

claimant’s explanation of these discrepancies persuasive.  Accordingly, I find the claimant has failed

to prove a specific incident.  Additionally, the claimant’s diagnosis has changed through the coursed

of treatment from gradual CTS to an aggravation of a preexisting condition caused by a specific

incident.  Diagnostic testing, however, (by two different doctors), has not confirmed any impairment

of the claimant’s upper extremities.  Dr. Hixson candidly based her diagnosis on a subjective

physical examination and the claimant’s reported response to an injection in the right arm.  There

is no objective medical evidence of an injury to the right arm and no lay testimony of an injury to
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the left arm.  There is no explanation for the diagnosis of a bilateral condition.  Accordingly, I find

the claimant has failed to establish the injury by objective medical evidence.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on January 14, 2004 at which time the claimant was
earning sufficient wages to be entitled to a
compensation rate of $248.00.  Some medical
expenses and temporary total disability benefits were
paid before the claim was controverted.

2. The claimant has failed to prove by a preponderance
of the credible evidence that he sustained a
compensable injury, caused by a specific incident,
arising out of and in the course of his employment
which produced physical bodily harm, supported by
objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-
9-102. 

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                            
ELIZABETH W. HOGAN
Administrative Law Judge


