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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was PRO SE.

The respondent did not appear at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 22, 2005 in Little Rock, Arkansas.  A prehearing

order was entered in this case on January 31, 2005.  A copy

of this prehearing order set out the issues to be litigated

and resolved at the present time.  A copy of this prehearing

order was made Commission’s Exhibit No. 1 to the hearing

record.  

Mr. Stanley having declined to respond to the

Commission’s prehearing questionnaire, having declined to

participate in the prehearing telephone conference, and

having declined to appear at the hearing, the issues to be

litigated and resolved at the present time were limited in

the prehearing order to the following:
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1. The claimant seeks benefits for an alleged injury

on November 13, 2003 when she fell on stairs, hit

back and tailbone, and went to the Conway Regional

Emergency Room that day.

2. Temporary disability compensation from November

13, 2003 to a date yet to be determined.

3. Payment of medical expenses.

The record consists of the February 22, 2005 hearing

transcript and the exhibits contained therein.  

DISCUSSION

1. Compensability of Alleged Low Back Injury.

Employment in Arkansas means every employment in the

state in which three or more employees are regularly

employed by the same employer in the course of business. 

Ark. Code Ann. § 11-9-102(11)(A).

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical
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evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case the preponderance of the credible

evidence establishes that Stanley Janitorial service had 12

employees at the time Ms. Rushing fell on November 13, 2003. 

Ms. Rushing’s testimony also establishes by a preponderance

of the credible evidence that she sustained an injury

arising out of and in the course and scope of her employment

cleaning at the Tokusen facility on November 13, 2003 when

she slipped and fell down stairs while carrying trash. 

Clearly, a trip and fall down stairs is a specific incident

within the meaning of the Arkansas Workers’ Compensation

Law, and I find that the claimant has established by a

preponderance of the evidence that she sustained internal

injury to her low back which is established by medical

evidence supported by objective findings.

In this regard, I note that Ms. Rushing presented to

the Emergency Room at the Conway Regional Health System on

November 13, 2003, and Dr. Terrence Andrew Oddson’s

radiology report of her lumbar spine from that evening



4F406697 - RUSHING

indicates, among other findings, straightening of the normal

lordotic curvature of the lumbar spine.  Straightening of

the normal lordotic curvature of the spine is an objective

medical finding indicative of muscle spasm, and therefore

satisfies the statutory requirement of establishing an

injury by medical evidence supported by objective findings. 

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d

167(2000).

Consequently, I find that the claimant has established

each of the requirements necessary to establish that she has

sustained a compensable low back injury arising out of and

in the course of her employment for Stanley Janitorial, Inc.

2. Temporary Total Disability Compensation.

Temporary total disability for unscheduled injuries is

that period within the healing period in which claimant

suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981). The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).
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In the present case, after presenting to the Emergency

Room on November 13, 2003, Ms. Rushing’s testimony

establishes by a preponderance of the evidence that she has

remained highly symptomatic but has been unable to return to

the doctor because Mr. Stanley would not pay for it. 

Because the preponderance of the evidence establishes that

Ms. Rushing has been unable to receive the additional

medical treatment required to improve the permanent nature

of her injury as of the date of the hearing, I find that a

preponderance of the evidence establishes that Ms. Rushing

remained within the healing period for her compensable low

back injury on the date of the hearing held February 22,

2005.  I further find that the preponderance of the credible

evidence establishes that Ms. Rushing has suffered a total

incapacity to earn wages between the time of the injury on

November 13, 2003 and the hearing held on February 22, 2005. 

I find that Ms. Rushing has been totally incapacitated from

earning wages based on her testimony that she was unable to

sit down flat for three months after the injury, and as of

the date of the hearing, was unable to pick up a 12 oz. can,

was unable in fact to do any lifting, and continues to

experience trouble sitting, walking, or riding without

constant pain.
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Because I find that a preponderance of the evidence

establishes that the claimant remained within her healing

period and totally incapacitated to earn from the time of

her injury through the date of the hearing held on February

22, 2005, I find that the claimant has established that she

is entitled to benefits for temporary total disability for

the period beginning on November 13, 2003 through February

22, 2005 and continuing to a date yet to be determined.

In addition, Ms. Rushing’s testimony establishes by a

preponderance of the evidence that she earned an average

weekly wage of $250.00.  Accordingly, pursuant to Ark. Code

Ann. § 11-9-501(b), Ms. Rushing’s temporary total disability

compensation rate is 66 2/3% of $250.00 or $167.00 per week. 

The calender indicates that 66.6 weeks accrued between

November 13, 2003 and February 22, 2005.  Therefore, as the

date of the hearing, the claimant’s accrued and unpaid

temporary total disability compensation was $11,122.00.

3. Medical Benefits.

In light of the nature of the claimant’s injury and

symptoms, I find that the medical testing and treatment

which Ms. Rushing received at the Conway Emergency Room on

November 13, 2003 was reasonably necessary for her

compensable lumbar spine injury.  In light of the presistent
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nature of her symptoms as of the date of the hearing, I find

that additional medical treatment for her low back is also

reasonably necessary at this time.  To date, Ms. Rushing has

accrued reasonably necessary medical expenses of $1,794.00

and $287.00, for a total of $2,081.00.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. At the time of Ms. Rushing’s injury, the

preponderance of the evidence establishes that Stanley

Janitorial Service, Inc. employed regularly more than three

employees; therefore, the Arkansas Workers’ Compensation

Commission has jurisdiction over this claim.

2. The claimant proved by a preponderance of the

credible evidence that she sustained a compensable low back

injury on November 13, 2003.

3. The claimant has established by a preponderance of

the credible evidence that she is entitled to a period of

temporary total disability benefits beginning on November

13, 2003 through the date of the hearing held on February

22, 2005 and continuing to a date yet to be determined. 

Through the hearing date, Ms. Rushing is entitled to

$11,122.00 in accrued unpaid temporary total disability

benefits.

4. The preponderance of the evidence establishes that
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the medical treatment Ms. Rushing incurred from Conway

Emergency Room on November 13, 2003 is reasonably necessary

for treatment of her work related injuries.  Ms. Rushing has

accrued unpaid medical expenses to date of $2,081.00 which

are the responsibility of Stanley Janitorial Service, Inc. 

5. The preponderance of the evidence establishes that

ongoing medical treatment for Ms. Rushing’s compensable low

back injury will be reasonably necessary.

ORDER

The respondent Stanley Janitorial Service, Inc. is

directed to pay benefits in accordance with the findings set

forth herein.  Through the date of the hearing held on

February 22, 2005, Stanley Janitorial Service, Inc. is

liable to Ms. Rushing for $11,122.00 in unpaid temporary

total disability compensation and for $2,081.00 in un-

reimbursed medical expenses. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


