BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAIM NO. F101702

SHI RLEY ROTHENBERGER,
EMPLOYEE CLAI MANT

CONAGRA FROGZEN FOCDS CO.
SELF- 1 NSURED EVMPLOYER RESPONDENT

OPINION FILED JUNE 20, 2005

Heari ng conducted before ADM N STRATI VE LAW JUDGE MARK
CHURCHWELL, in Batesville, Independence County, Arkansas.

The cl ai mant was represented by HONORABLE JERRY JANMNES,
Attorney at Law, Conway, Arkansas.

The respondent was represented by HONORABLE Bl LL WALMSLEY,
Attorney at Law, Batesville, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon March
23, 2005 in Batesville, Arkansas. A prehearing order was
entered in this case on Decenber 13, 2004. A copy of the
prehearing order set out the stipulations offered by the
parties and outlined the issues to be litigated and resol ved
at the present tinme. A copy of this prehearing order was
made Conm ssion’s Exhibit No. 1 to the hearing record.

The follow ng stipulations were submtted by the
parties either in the prehearing order or at the start of
t he hearing and are hereby accept ed:

1. Exi stence of enploynent relationship from January

20, 1999 to March 29, 1999.

2. d ai mant earned $7.15 per hour.
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3. Respondent has controverted the claim

4, The clai mant al |l eges a gradual onset schedul ed
injury (carpal tunnel syndrome) sustained at work
bet ween 1/20/99 and 3/29/99.

5. Cl ai mant’ s average weekly wage was $286 yi el di ng
conpensation rates of $191 per week for TTD and
$154 per week for PPD.

By agreement of the parties, the issues to be litigated
and resolved at the present tine were limted to the
fol | ow ng:

Cl ai mant:
1. Compensability, and if found conpensable, the
nature and extent of benefits (TTD and nedi cal
expenses) to which claimant is entitl ed.

Per manent benefits are reserved.

2. Attorney’'s fees.
Respondent :
1. Whet her the cl ai mant sustai ned a conpensabl e

i njury between 1/20/99 and 3/29/99?
2. Whet her the alleged injury is established by

nmedi cal evi dence supported by objective findings?
3. | f conpensabl e, what benefits, if any, is the

claimant entitled to receive?
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The record consists of the three volume March 23, 2005
hearing transcript and the exhi bits contained therein.
DISCUSSION
1. Compensability Of Alleged Gradual Onset Upper Extremity
Injuries
Arkansas Code Annotated 8 11-9-102 (4)(A) (Suppl. 2003)
defines “conpensable injury” in relevant part as foll ows:
(i) An injury causing internal or external
physi cal harmto the body and arising out of and
in the course of enploynent if it is not caused by
a specific incident or is not identifiable by tine
and place of occurrence; if the injury is:
(a) Caused by rapid repetitive notion. Carpal
tunnel syndronme is specifically categorized as a
conpensabl e injury falling within this
definition[.]
The test for determ ning whether an injury is caused by
rapid repetitive notion is two-pronged: (1) the task nust
be repetitive and (2) the repetitive notion nust be rapid.

Mal one v. Texarkana Public Schools, 333 Ark. 343, 969 S. W 2d

644 (1998). Miltiple tasks involving different novenents
can be considered together to satisfy the “repetitive

el enment” of rapid repetitive notion. 1d. It is unnecessary
to prove rapid repetitive notion when there is a diagnosis

of carpal tunnel syndrone. Kildow v. Baldwin Piano & Organ,

333 Ark. 335, 969 S.W2d 190 (1998).
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A conpensabl e injury nust al so be established by
nmedi cal evi dence supported by objective findings. Ark. Code
Ann. § 11-9-102(4)(D); Ark. Code Ann. § 11-9-102(16). For a
gradual onset injury caused by rapid repetitive notion,
i ncludi ng carpal tunnel syndrome, the resulting condition is
conpensable only if the alleged conpensable injury is the
maj or cause of the disability or need for treatnent. Ark.

Code Ann. § 11-9-102(4)(E)(ii); Medlin v. \al-Mart Stores,

Inc., 64 Ark. App. 17, 977 S.W2d 239 (1998).

In the present case, the claimant’s testinony, which is
corroborated by the nedical reports and incident reports,
indicate that the clainmant very qui ckly devel oped bil ateral
hand synptons performng bilateral hand intensive duties in
the Cut Up departnent at ConAgra in March of 1999. She
tinmely reported her problem determ ned that she coul d not
continue the work, and underwent evaluation, testing, and
treatment provided by Dr. Baker, Dr. Davidson, Dr. Safman,
and Dr. Allen.

| find that the clai mant has proven by a preponderance
of the evidence each of the el enments necessary to prove the
conpensability of her right wist carpal tunnel syndrone
injury. First, | find that the claimant proved by a

preponderance of the evidence that her carpal tunnel
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syndronme injury arose out of her enploynent duties at
ConAgra between January 20, 1999 and March 29, 1999. 1In
reaching this conclusion, | am persuaded by (1) the
claimant’s |lack of any nedical treatnent in the record or of
any prior indication of carpal tunnel syndronme synptons in
the record prior to her going to work at ConAgra; (2) the
hand-i ntensi ve nature of the chicken packing duties and the
chi cken hangi ng duties which Ms. Rothenberger was performng
in Cut Up when her synptons began in March of 1999; (3) the
cl ose tenporal relationship between her synptom onset and
her new hand intensive duties in Cut Up; (4) the fact that
she devel oped synptons in each hand while performng the
bilateral hand intensive duties in Cut Up; and (5) the fact
that her carpal tunnel syndronme synptons dissipated within
four nonths after she left work at ConAgra.

As M. Walnsley has noted, the nore difficult issue is
whet her the carpal tunnel syndrome diagnosis is established
by nedi cal evidence supported by objective findings. | find
that right carpal tunnel syndronme injury is supported by
objective findings but the left carpal tunnel syndrone is
not. 1In this regard, | note that EM5 and nerve conduction
studies do not come within the voluntary control of the

patient. Dr. Safman conducted el ectro-di agnostic studies on



ROTHENBERGER - F101702 6
the claimant on May 14, 1999. The left nedian distal notor
| atency and the left nmedian sensory |atencies Dr. Safman
reported as “well within normal limts.” The right median
distal notor latency and the right median sensory | atencies
Dr. Safman reported as “within normal limts”, although the
data indicated the right side conductions were all sl ower
than the |l eft conductions. Under these circunstances, Dr.
Saf man indicated that the data did “not rule out an
extrenely mld very subclinical carpal tunnel syndrone or a
carpal tunnel syndrome which has been treated.” Dr. Allen
interpreted the EMG and nerve conductions as essentially
unremar kabl e, but also indicated that “[t]here is sone
sl owi ng which is suggestive of carpal tunnel syndrone.”

The Conm ssion has previously recogni zed that el ectro-
di agnostic test results can be classified as within “normal”
limts, but still be indicative of an abnormality under sone

circunstances. In Martha Marion v. Good O d Days Foods,

Inc., Full Wbrkers’ Conpensation Conm ssion, Opinion filed
Novenber 4, 1998 (E612281), a patient underwent conparative
el ectro-di agnostic testing of the left median nerve and the
| eft ulnar nerve. Although the latency of the left nedian
nerve was within “normal limts”, the Full Comm ssion

neverthel ess found the |l eft median nerve di agnostic test
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results to be an objective finding of carpal tunnel syndrone
I n the nmedian nerve where the data showed a prol onged
| atency in the I eft nedian nerve as conpared to the |eft
ul nar nerve.

In the present case, as discussed, Dr. Safman’s data
i ndicated a prolonged |atency in the right nedian nerve as
conpared to the left median nerve. These differences appear
to be consistent with Dr. Baker’s March 29, 1999 clinica
concl usions of bilateral carpal tunnel syndrone synptons
worse on the right, and the reports of nunbness on the right
but not the left reported by Dr. Baker and by Davi dson
These clinical synptons and Dr. Safrman’s data are al so
consistent with Dr. Allen’s June 8, 1999 interpretation of
the data as showi ng “sonme sl ow ng” which he interpret as
“suggestive” of carpal tunnel syndrone. Coi ncidental ly,
Dr. Safman’s May 14, 1999 interpretation of his own data, as
not ruling out a carpal tunnel syndrone which has been
treated, is |likew se consistent with the clinical reports
whi ch indicate significant right carpal tunnel syndrone
synptons initially, which appear to nme to have resol ved by
approximately four nonths after Ms. Rot henberger |eft work
at ConAgra in March of 1999. In light of the Comm ssion’s

reasoning in Marion, and in light of the reported cli nical
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synpt ons of nunbness on the right as conpared to the left in
the present case, | find that the prolonged | atency on the
right as conpared to the left in Dr. Safman’s data is an

obj ective nedical finding supporting the existence of the

cl ai mant’ s di agnosed right carpal tunnel syndrone.

| further find that the work-rel ated carpal tunnel
injury is the major cause, and in fact the sole cause, of
the need for treatnment which Ms. Rot henberger received
bet ween March 29, 1999 and June 8, 1999 for her carpal
tunnel syndrone di agnosis.

I n reaching ny conclusion that the claimant proved that
she has established the conpensability of a right side
carpal tunnel syndrome, but has failed to support the
exi stence of a left wist or hand injury with objective
medi cal findings, | have reviewed the notations of
“swelling” in the nedical reports in the record. The
claimant’ s attorney argues that the March 24, 1999 report of
swel | ing was based on a nurse’s observation of the
claimant’ s hands since the clainmant testified that she
recall ed presenting to the doctor’s office that day and
showi ng her hands to a nurse in the doctor’s absence.
However, taken in their entirety, the handwitten comments

dated March 24, 1999 appear nore likely to be a history
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provi ded by the claimant (as with the ot her docunentations
of “swelling” in the record) than clinical observations by a
nurse. The claimnt has failed to persuade ne by a
preponderance of the evidence that any notation of
“swelling” in any nmedical report in the record was based on
clinical observation rather than history.
2. Reasonably Necessary Medical Treatment

The enpl oyer nmust pronptly provide for an injured
enpl oyee such nedical treatnment as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. § 11-9-508(a). The claimant nust
prove by a preponderance of the evidence that she is

entitled to nmedical treatnent. Dalton v. Allen Eng' g Co.,

66 Ark. App. 201, 989 S.W3d 543 (1999). What constitutes
reasonably necessary nedical treatnent is a question of fact

for the Comm ssion. Wight Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W2d 750 (1984).

| find that the diagnostic and conservative treatnent
in the record provided by Dr. Baker, Dr. Davidson, Dr.
Saf man and Dr. Allen between March 29, 1999 and June 8, 1999
was appropriate for diagnosis and reasonably necessary for
treatment of the claimant’s carpal tunnel syndrone injury.

In this regard, | note that with tinme off fromwork and
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conservative treatnment, Dr. Allen was able to avoid the
surgery he nentioned as a possibility if the claimant’s
synptoms got worse. Fortunately, Dr. Allen s |ast reference
to carpal tunnel syndrone was on June 8, 1999, and Dr. Allen
did not again nention carpal tunnel syndronme synptons after
that date. Therefore, the clinical reports after June 8,
1999, appear to substantiate the claimant’s deposition
testinmony that her carpal tunnel synptons resolved in
approxi mately four nonths.

Since Dr. Allen’s treatnent after June 8, 1999 was for
nmedi cal conditions other than her conpensabl e carpal tunnel
syndrone, | find that the clainmant has failed to prove by a
preponderance of the evidence that the respondent is |iable
for any additional nedical treatnment in the record after
June 8, 1999.

3. Temporary Total Disability

The claimant’s work related injury at issue is a right
wist injury, therefore the claimant’s injury is considered
a scheduled injury. See Ark. Code Ann. 811-9-521(a). For a
scheduled injury, a claimant is entitled to tenporary total
disability benefits until her healing period ends or until
she returns to work, whichever occurs first. Weeler

Construction Co. v. Arnmstrong, 73 Ark. App. 146, 41 S.W3d
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822 (2002). The healing period continues until the injured
enpl oyee is as far restored as the permanent character of
the injury will permit. The healing period ends once the
under |l yi ng condition has becone stable and when not hi ng

further in the way of nmedical treatnent will inprove the

per manent character of the injury. Md Butcher, Inc. v.
Parker, 4 Ark. App. 124, 628 S.W2d 582 (1982). The
persistence of pain is not sufficient, by itself, to extend
the healing period provided that the underlying condition
has stabilized. 1d.

In the present case, the claimant did not return to
wor k during 1999 after term nating with ConAgra on March 29,
1999. | find that a preponderance of the evidence al so
establishes that she remained within the healing period for
her right carpal tunnel syndronme injury through June 8,
1999, when Dr. Allen discussed with her the results of her
recent electro-diagnostic testing and her options. Her
deposition testinony indicates that the carpal tunnel
syndrone resolved shortly thereafter, and no nedical report
after June 8, 1999 indicates otherwi se. The preponderance of
t he credible evidence therefore establishes that the

clai mant’ s conpensabl e right carpal tunnel syndrome injury
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did not require any additional nedical treatnent after June
8, 1999, so that her healing period ended on that date.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Exi stence of enploynent relationship from January
20, 1999 to March 29, 1999.

2. Cl ai mant earned $7.15 per hour.

3. Respondent has controverted the cl aim

4. The claimant all eges a gradual onset schedul ed
injury (carpal tunnel syndronme) sustained at work between
1/ 20/ 99 and 3/29/99.

5. Clai mant’ s average weekly wage was $286 yi el di ng
conpensation rates of $191 per week for TTD and $154 per
week for PPD

6. The cl ai mant has proven by a preponderance of the
evi dence that she sustai ned a conpensabl e carpal tunnel
syndrome injury in the right upper extremty that arose out
of her enploynent duties performed between January 20, 1999
and March 29, 1999.

7. The cl ai mant has proven by a preponderance of the
credi bl e evidence that the nmedical treatnment that she
received for her carpal tunnel syndrome injury between March

29, 1999 and June 8, 1999 was reasonably necessary for
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di agnosis and treatnent of her conpensabl e carpal tunnel
syndronme injury.

8. The cl ai mant has proven by a preponderance of the
credi bl e evidence that she remained off work and within the
heal i ng period for her right carpal tunnel syndrone injury
begi nning the day after March 29, 1999 and conti nui ng
t hrough June 8, 1999. The claimant has therefore proven by
a preponderance of the evidence that she is entitled to a
period of tenporary total disability which begins on March
30, 1999 and continues through June 8, 1999.

AWARD

The respondent is directed to pay benefits in
accordance wth the findings of fact set forth herein.

The claimant’s attorney is entitled to the maxi num
statutory attorney’'s fees on benefits awarded herein, one-
half of which is to be paid by the clainmant and one-half to
be paid by the respondent in accordance with Ark. Code Ann.
§ 11-9-715; and Death & Permanent Total Disability Trust

Fund v. Brewer, 76 Ark. App. 348, 65 S.W3d 463 (2002).
| T IS SO ORDERED

MARK CHURCHWEL L
Adm ni strative Law Judge



