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STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 17, 2005,

in Fort Smith, Arkansas.

A pre-hearing order had been entered in this claim  on March

1, 2005.This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. A copy of the pre-hearing order was made

Commission’s  Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and are

hereby accepted:

1. On June 11, 2002,  the relationship of employee-employer-

carrier existed between the parties.

2. The appropriate weekly compensation rates are $400.00 for

total disability and $300.00 for permanent partial

disability.

3. On June 11, 2002, the claimant sustained various



F206578-Rogers 2

compensable injuries to his thoracic spine, right

shoulder, and right wrist.  He also experienced a

compensable consequence in the form of reflex

sympathetic dystrophy (RSD).

4. There is no dispute over the payment of medical expenses,

at the present time.

5. There is no dispute over the payment of temporary

disability benefits, at the present time.

6. The respondents have paid permanent partial disability

benefits for permanent physical impairment of  6% to the

body as a whole and 20%  to the arm below the elbow.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The date of the end of the claimant’s healing period.

2. The extent of permanent physical impairment.

3. The extent of functional disability, including permanent

total disability.

4. Appropriate attorney’s fees.

In regard to these issues, the claimant contends that his

healing period from the effects of his various compensable injuries

did not end until Dr. Pearce last found that the healing period

ended in June of 2004.  The claimant further contends that he has

sustained permanent physical impairment from his various

compensable injuries that exceeds the 6% to the body as a whole and

the 20% to the arm, which has been voluntarily accepted and paid by

the respondents.  The claimant further contends that as a result of
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his various compensable injuries, he has been rendered permanently

totally disabled.  

The respondents contend that the claimant’s healing period

from the effects of his compensable injuries had ended by June 9,

2003, that any permanent physical impairment that has been assessed

in excess of 6% to the body as a whole and 20% to the arm below the

elbow were not calculated in the manner required by law and would

not represent valid assessments of permanent physical impairment,

and that the claimant is not entitled to any benefits for permanent

functional disability in excess of the conceded anatomical

impairment (including permanent total disability).  

The Death & Permanent Total Disability Trust Fund has entered

their appearance in this claim, but did not participate in the

hearing. However, they deny that the claimant is entitled to

permanent total disability benefits and, in the alternative,

contend that if the claimant is entitled to permanent and total

disability benefits, the respondents are not entitled to credit

against their statutory limit for permanent total disability for

any benefits that would be payable for permanent physical

impairment.

DISCUSSION

I. HEALING PERIOD

The first issue to be addressed concerns the end of the

claimant’s healing period.  The Act provides that, in cases of

multiple injuries, the injury with the longest healing period is

controlling.  The healing period of a compensable injury ends when
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the claimant has received the maximum benefit of time and medical

treatment, in regard to the healing of the actual physical damage

caused by the compensable injury.  Once the underlying physical

damage resolves or at least stabilizes, at a level where any

remaining loss of function becomes fixed, permanent, and

ascertainable, then the healing period has ended. 

The duration of the healing period is a medical question.

Thus, it must be resolved on the basis of the expert medical

evidence presented.

 There are essentially four compensable injuries involved in

the present claim.  The first of these compensable injuries was to

the claimant’s thoracic spine.  This injury has been determined to

be in the form of a compression fracture of the T12 vertebral body.

The second of these compensable injuries was in the form of a

commuted and displaced fracture of the right distal radius that

required surgical intervention with closed reduction and external

fixation of the fracture.  The third of these injuries was to the

claimant’s right shoulder.  This injury resulted in damage to the

shoulder joint, including a partial thickness tear of the rotator

cuff, and has ultimately resulted in chronic adhesive capsulitis of

his right shoulder.  The fourth injury was in the form of reflex

sympathetic dystrophy (RSD), a dysfunction of the sympathetic

nervous system that produced symptoms in the claimant’s right upper

extremity.

The claimant has apparently had separate treating physicians

for each of these compensable injuries. For his thoracic injury, he
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has been primarily treated by Dr. Wayne L. Bruffet, a neurosurgeon

at Arkansas Specialty Care. For his wrist fracture, the claimant

was initially treated by Dr. Chris Young, an orthopaedic surgeon in

Hot Springs, Arkansas.  However. he has subsequently been treated

by Dr. Michael Moore, an orthopaedic surgeon at the Arkansas

Specialty Care Center.  For his compensable shoulder injury, the

claimant has been treated by Dr. Charles Pearce, who is also an

orthopaedic surgeon at the Arkansas Specialty Care Center.  For his

reflex sympathetic dystrophy (RSD), the claimant has been primarily

treated by Dr. Reginald Rutherford, a neurologist at the Arkansas

Specialty Care Center.

In regard to the claimant’s compensable thoracic spine injury,

Dr. Bruffet, in his report of April 23, 2003, opined that the

claimant has reached maximum medical improvement and that his

underlying compression fracture had stabilized with a loss of

height of less than 25%.  He further stated that, under the fourth

edition of the American Medical Association’s Guides to the

Evaluation of Permanent Impairment, this loss would equate to a 2%

permanent physical impairment to the body as a whole. Thus, in the

opinion of Dr. Bruffet, the claimant’s thoracic vertebral

compression fracture had stabilized and his remaining impairment or

loss of function had become fixed, permanent, and ascertainable.

In his report of October 14, 2003, Dr. Bradley Short (a

physiatrist) opined that the claimant had experienced a permanent

physical impairment of 5% to the body as a whole for the

compensable thoracic injury.  He also indicated that his conclusion
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was based on the fourth edition of the AMA Guides to the Evaluation

of Permanent Impairment. While the claimant continued to complain

of symptoms and difficulties with his thoracic spine between the

report of Dr. Bruffet and Dr. Short, the mere continuation of these

chronic symptoms is not sufficient, in and of itself, to extend the

claimant’s healing period for this particular injury. There is no

evidence of any change in the actual physical condition of the

claimant’s thoracic spine between the time of Dr. Bruffet’s report

and the report of Dr. Short.  It is also apparent from these two

reports that the difference in the actual percentage of impairment

assessed was due solely to the use of differing methods provided by

the guides, rather than any change in the claimant’s physical

condition.

In regard to the claimant’s compensable commuted and displaced

right radial fracture, Dr. Moore opined that the actual underlying

damage produced by this fracture had stabilized by the date of his

report of March 25, 2003.  He further stated that, in his expert

medical opinion, this particular injury did not require any further

evaluation or treatment.  He also assessed a permanent physical

impairment of 20% to his right wrist and hand for this permanent

damage.  

 Although the record indicates that Dr. Moore has subsequently

treated the claimant for difficulties involving the long finger of

his right hand, his records indicate that these symptoms represent

a new injury and condition and are totally unrelated to the

claimant’s compensable wrist fracture or the employment related
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accident of June 11, 2002.  Thus, these difficulties and the

treatment required  would not act to extend the claimant’s healing

period from his compensable injury.

In regard to the claimant’s RSD, Dr. Rutherford stated that

the claimant had achieved maximum medical improvement and that the

RSD was“in remission.”  It was his further opinion that, in such a

state, the claimant’s RSD would not support an assessment of

permanent physical impairment.  Clearly, the subsequent records of

Dr. Rutherford indicate that the claimant continued to be seen for

various complaints involving his right wrist and hand.  However, it

again appears that most, it not all, of these subsequent

difficulties were the result of conditions unrelated to the

claimant’s RSD or any of the other compensable injuries he

sustained in the employment related incident of June 11, 2002.

These difficulties appear to be in the form of a diabetic

neuropathy from the claimant’s longstanding diabetes and the

possible subsequent development of stenosing tenosynovitis of the

right long finger for reasons unknown.  Although there is an

indication that the claimant may have experienced flare ups of his

RSD  symptoms, when his chronic medication regimen was interrupted,

there is no indication of any actual physical change or

deterioration in the underlying neurologic condition.  This

reported increase in his symptomology  appears to have rapidly

resolved with reinstitution of appropriate medication.

In regard to the claimant’s compensable right shoulder injury,

Dr. Pearce concluded, in his report of June 3, 2003, that the



F206578-Rogers 8

claimant had achieved maximum medical improvement (MMI) as of that

date.  He further expressed the opinion that the claimant had

sustained a permanent physical impairment of 4% to the body as a

whole from his compensable shoulder injury.  He released the

claimant from further treatment and directed him only to return on

an as needed basis. Curiously, only a week later and without

apparently seeing the claimant again, Dr. Pearce changed his

opinion, concerning the extent of any permanent physical impairment

for the claimant’s compensable shoulder injury, but does not change

his opinion on the need for further treatment.

In early 2005, the claimant returned to Dr. Pearce with

continuing complaints involving his shoulder and was again

evaluated.  As part of this evaluation, a second MRI study of the

shoulder was performed.  In his physical examination, Dr. Pearce

noted that the claimant’s findings remain essentially the same as

those observed at the time of his release in June of 2003. In a

subsequent report, dated May 11, 2004, Dr. Pearce noted that the

most recent MRI study was essentially unchanged from the previous

MRI scan performed in January of 2003.  This lack of change in the

claimant’s physical examination and in the objective MRI scan would

indicate no change in the actual physical condition involving the

claimant’s shoulder, since his initial release in June of 2003.

Clearly, a mere continuation in the claimant’s chronic symptoms

from this permanent injury is not sufficient, in and of itself, to

extend the claimant’s healing period.
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In his report of May 11, 2004, Dr. Pearce again appears to

have changed his mind in regard to permanent physical impairment

and assessed a permanent physical impairment of 7% to the body as

a whole for the claimant’s compensable shoulder injury. He states

that this assessment is based  on loss of passive range of motion

of the shoulder, which Dr. Pearce stated was measured by use of a

goniometer, and employing the fourth edition of the AMA Guides to

the Evaluation of Permanent Impairment, However, this change in Dr.

Pearce’s opinion on the degree of impairment appears to be based

upon a change in his opinion of “objective findings” and a more

careful measurement of the loss of motion of the shoulder, rather

than any actual change in the physician damage to the shoulder,

itself.

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove by the greater weight

of the credible evidence that he has continued within his healing

period from the effects of any of his compensable injuries after

June 9, 2003.  The greater weight of the credible evidence

presented establishes that the claimant had achieved the maximum

benefit of time and medical treatment in regard to the healing of

each of his compensable injuries by June 9, 2003.  Although he has

clearly continued to experience chronic symptoms and difficulties

after that date, the underlying physical damage resulting in these

symptoms had become fixed and permanent on or before June 9, 2003.

II. PERMANENT PHYSICAL IMPAIRMENT

The next issue to be addressed concerns the existence and
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extent of permanent physical impairment from the claimant’s various

compensable injuries.  With the exception of the permanent physical

impairment admitted by the respondents, the burden rests upon the

claimant to prove both the existence and actual percentage or

degree of any permanent physical impairment produced by his

compensable injuries.  

In order to meet this burden, the claimant must prove that the

compensable injury was the “major cause” (more than 50% of the

cause) of the permanent physical impairment, Ark. Code Ann. §11-9-

102(4)(F)(ii)(a).   The claimant must also prove that the permanent

impairment is based upon “objective and measurable physical or

mental findings,” Ark. Code Ann. §11-9-704(c)(1)(B).  In

determining the existence and extent of permanent physical

impairment no consideration can be afforded to complaints of pain

or in the case of spinal injuries, to the results of straight leg

raise tests or loss of range of motion tests, Ark. Code Ann. §11-

9102(16)(A)(ii).  The degree or percentage of permanent physical

impairment must also be calculated in a manner that conforms to the

official rating guide, i.e. the AMA Guides to the Evaluation of

Permanent Impairment (fourth edition).

Under the Arkansas Workers’ Compensation Act, it is the

exclusive duty of this Commission to determine the existence and

extent of any permanent physical impairment, in the manner required

by law.  This Commission is not bound or limited, in this regard,

by expert medical opinion. However, in order for any expert medical

opinion to be considered, it must be stated within a reasonable
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degree of medical certainty, Ark. Code Ann. §11-9-102(16)(B).  

    For the purposes of organization and simplicity, the existence

and extent of permanent physical impairment for each of the

claimant’s various compensable injuries will also be discussed

separately.  The first of these to be examined is the permanent

physical impairment produced by the fracture of the claimant’s

right wrist.  Dr. Moore, has assessed a permanent physical

impairment of 20% to the wrist/hand (under Ark. Code Ann. §11-9-

521(a)(2) this would represent an impairment to the arm below the

elbow).  The respondents do not dispute this assessment of

impairment and have accepted liability for permanent benefits

attributable to this degree of impairment.  

  Dr. Moore is a highly competent orthopaedic surgeon with

particular expertise in the area of injuries affecting the hand and

wrist.  He has stated his assessment complies with the methods

recognized by the fourth edition of the American Medical

Association’s Guides to the Evaluation of Permanent Impairment,

which is the official rating guide adopted by this Commission. His

statements in this regard, are made with clarity and conviction.

The evidence further reflects that Dr. Moore had adequate knowledge

of the facts concerning the claimant’s compensable right wrist

injury to adequately formulate his expert opinion on the existence

and extent of permanent physical impairment from this injury. There

is no indication, whatsoever, that his opinion is in any way based

on a mistake of material fact.  Thus, his opinion is clearly stated

within a reasonable medical certainty.
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Dr. Moore is a highly competent orthopaedic surgeon with

particular expertise in the area of medicine associated with

injuries involving the wrist and hand. His opinion is entitled to

significant weight and credit. There is no evidence offered that

would, in any way, contradict Dr. Moore’s expert opinion applying

the rating methods adopted by the official rating guide to the

objective and measurable physical findings of the nature and extent

of the permanent damage caused by the claimant’s compensable wrist

injury would also show Dr. Moore’s assessment to be adequate and

appropriate. 

Therefore, I find that the claimant has proven by the greater

weight of the credible evidence that he has sustained a permanent

physical impairment of 20% to the wrist below the elbow for his

compensable right wrist fracture. This rating is based upon on

objective and measurable physical findings, in no way considers

complaints of pain, has been calculated in a manner that conforms

to the Commission’s official rating guide, and reflects the extent

of permanent physical impairment solely caused by the claimant’s

compensable injury. Therefore, under Ark. Code Ann. §11-9-

521(a)(2), the claimant would be entitled to compensation for this

degree of permanent physical impairment.

Next, is the matter of the existence and extent of permanent

physical impairment for the claimant’s compensable RSD. Although

this neurological injury has affected only the claimant’s right

upper extremity, it actually involves the entire sympathetic

nervous system for this extremity, including the brachial plexus
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located above the shoulder.  Therefore, any permanent impairment

for this injury would fall under the provisions of Ark. Code Ann.

§11-9-522.

Dr. Rutherford, a neurologist and the claimant’s primary

treating physician for his compensable RSD, has opined that this

compensable injury has not resulted in any degree of permanent

physical impairment.  Dr. Rutherford’s opinion is also stated with

conviction, certainty, and clarity.  It is clearly based upon the

fact that, at least, with proper medication, the claimant’s RSD is

essentially asymptomatic. There is also no objectively

demonstratable or measurable degree of permanent damage to any

portion of the claimant’s body as a result of this compensable

injury. It must also be noted that the official rating guide does

not automatically provide for a rating of permanent physical

impairment, simply on the basis of the diagnosis of reflex

sympathetic dystrophy (RSD), in the absence of any evidence of

residual neurological damage.

After consideration of all the evidence presented, I find that

Dr. Rutherford’s opinion on the issue of the existence and extent

of any permanent physical impairment from the claimant’s

compensable RSD  is accurate and controlling.  Therefore, I find

that the claimant has failed to prove by the greater weight of the

credible evidence that he has sustained any degree of permanent

physical impairment, as a result of his compensable RSD of his

right upper extremity.  No permanent benefits would be owing for

this compensable injury.
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    The next injury to be addressed is the claimant’s compression

fracture of the T12 vertebra. Dr. Bruffet, the claimant’s primary

treating physician for this compensable injury, has assessed a

permanent physical impairment of 2% to the body as a whole for this

compensable injury.  In his report of October 14, 2003, Dr. Bradley

Short assessed a permanent physical impairment of 5% to the body as

a whole for this same compensable injury.  Both of these physicians

use the official rating guide adopted by this Commission, i.e. the

American Medical Association’s Guides to the Evaluation of

Permanent Impairment (fourth edition). Both of these physicians

have based their rating on objectively and measurable physical

findings shown on radiographic studies. These findings consist of

a reduction of less than 25% of the height of the T12 vertebra, due

to the compensable compression fracture.  The difference between

these ratings is simply due to the fact that Dr. Bruffet employed

one method espoused by the guides, and Dr. Rutherford applied

another.  Dr. Bruffet used table 75 on page 113 of the guides,

whereas Dr. Short employed table 70 on page 108 and the DRE method

(diagnosis related estimates) found on page 106 of the guides.

Neither of these methods give any consideration to pain, straight

leg raising tests, or range of motion testing.  I would note,

however, that guide, itself, contemplates or recommends that any

percentage obtained from table 75 be added to or combined with

percentages derived from range of motion testing, strength testing,

sensory testing, and other potential loss of function (both

objective and subjective).  On the other hand, the guide, itself,
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recognized the DRE method to be a stand alone method for

determining the entire degree or percentage of impairment.  On

previous occasions, this Commission has used or adopted each of

these recommended methods.  

After consideration of all the evidence presented, it is my

opinion that the use of table 70 on page 108 and the diagnosis

related estimate of impairment on page 306 section 3.3I D.R.E.

Thoracolumbar Category II: Minor Impairment is appropriate.

Therefore, I find that the claimant has proven by the greater

weight of the credible evidence that he has sustained a permanent

physical impairment of 5% to the body as a whole, as a result of

his compensable compression fracture of the T12 vertebra. 

The final matter concerns the existence and extent of any

permanent physical impairment from the claimant’s compensable right

shoulder injury.  On June 3, 2003, Dr. Pearce assessed a permanent

physical impairment of 4% to the body as a whole and stated that

this assessment was based upon the methods espoused by the American

Medical Association’s Guides to the Evaluation of Permanent

Impairment (fourth edition) (Claimant’s Exhibit No. 1, page 7). It

would appear that this rating was based upon an estimate of the

range of motion of the claimant’s right shoulder from visual

observations by Dr. Pearce on his physical examination.  Then, only

a week later, Dr. Pearce authored another report.  In this report

of June 10, 2003, he stated:

“It has come to my attention that I had
dictated that he (the claimant) had a 7%
permanent partial impairment as it pertains to
the upper extremity.  However, this is
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incorrect as there was no basis for this from
an objective standpoint and, in actuality,
this should have been 0% permanent partial
impairment.” (Emphasis mine).

 It would appear that some one (most likely the claim adjuster

or the case management nurse), informed Dr. Pearce that loss of

range of motion was not an objective basis to support an impairment

rating. This information is not entirely correct.  With the

exception of the spine, there is no statutory prohibition against

the consideration of loss of range of motion of a joint in

assessing the degree of permanent impairment.  The only requirement

is the loss of range of motion must be shown to be “objective” or

beyond the claimant’s voluntary control.

On May 11, 2004, Dr. Pearce again assigned a permanent

physical impairment for the claimant’s compensable right shoulder

injury. This assessment of permanent physical impairment is also

based on a loss of range of motion of the claimant’s permanently

injured right shoulder. However, to assure accuracy in the

measurement of this loss, Dr. Pearce indicated that a goniometer

was used.  Most importantly, Dr. Pearce expressly stated that his

findings are based on objective “passive” range of motion (where

the examiner forcefully moves the injured joint) rather than

“active” range of motion (where the patient voluntarily moves the

injured joint). It must also noted that there are numerous other

“objective findings” to explain or support the observed loss of

range of motion of his right shoulder joint. Particularly, these

are the findings noted on the two MRI scans of the right shoulder,

showing hypertrophic changes at the AC joint, supraspinatus
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tendinosis, and a defect likely due to an intrasubstance partial

tear of the right rotator cuff.  

After consideration of all the evidence presented, it is my

opinion that the claimant has proven that his compensable right

shoulder injury was the “major cause” of a 7% permanent physical

impairment to the body as a whole.  I further find that this degree

of permanent physical impairment is based upon “objective and

measurable physical findings,” that was calculated in a manner that

conforms to the American Medical Association’s Guides to the

Evaluation of Permanent Impairment (fourth edition), which is

currently the official rating guide for this state. Finally, I find

that this impairment rating is in no way based upon complaints of

“pain.”

In summary, the claimant has proven that he has experienced a

permanent physical impairment of 20% to the arm below the elbow and

12% to the body as a whole, as a result of his compensable injuries

of June 11, 2002.  This includes a 0% permanent physical impairment

for his compensable RSD, a 5% permanent physical impairment for his

compensable T12 compression fracture, and a 7% permanent physical

impairment for his compensable right shoulder injury. The claimant

would be entitled to appropriate benefits under Ark. Code Ann. §11-

9-521 and §11-9-522(a) for these degrees of permanent physical

impairment.

III. PERMANENT FUNCTIONAL DISABILITY OR LOSS OF WAGE EARNING

CAPACITY
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The final issue is the extent of any permanent functional

disability or loss of wage earning capacity from the claimant’s

compensable injuries of June 11, 2002.  The burden again rests upon

the claimant to prove the existence and extent of such permanent

functional disability.

The claimant contends that he has been rendered permanently

totally disabled, as a result of his compensable injuries.  In

order to be entitled to such benefits, the claimant must prove that

the disabling effects of these compensable injuries, either

individually or combined, effectively prevent him from having a

reasonable expectation of performing any type of regular gainful

employment for which he would otherwise be qualified. 

The claimant testified that “doing much” aggravates his back

pain, that his back gets “real tired,” and that he experiences

severe pain, at times, on twisting. He testified that he has fairly

good use of his hands, but that he sometimes experiences troubled

gripping with his injured right hand.  He stated that if he uses

his right arm “a lot” his shoulder pain increases.  According to

his testimony, he can stand for twenty minutes at a time, walk

approximately a quarter mile at a time, and sit for an hour to an

hour and a half at a time.  He testified that he can operate a

drill or a saw for fifteen to twenty minutes at a time, can mow his

yard with a riding lawn mower, and can drive a vehicle for an hour

to an hour and a half at a time. According to the testimony of the

claimant and his wife, he can do some of the household chores,

including doing laundry.
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The claimant described his average day as consisting of going

with his wife to the restaurant when she opens up, sitting and

drinking coffee for awhile at the restaurant, going home and doing

some household chores or yard work, and on occasions visiting with

friends. He testified that he has made no attempt to go back to

operating heavy equipment, because he does not believe that he

would be able to stand the “jarring” to his back. He also concedes

that he has made no real attempt to find any other type of

employment.

The claimant expressed an interest in the computer field and

testified that he had just completed a six week introductory course

at Rich Mountain Vo-Tech in this area.  He stated that he was

planning on taking another course in this area and ultimately hoped

to get an associate’s degree in the field through Rich Mountain.

In his various reports and records, Dr. Bruffet indicated that

the claimant’s compensable injury to his thoracic spine would

reasonably be expected to cause him to experience increased pain

and symptoms in his back with increased use or activity of this

portion of his body. However, Dr. Bruffet declined to place any

specific medical limitations or restrictions on the claimant’s

activities, merely stating that it was permissible for the claimant

to do as much in the way of physical activities as he can stand

without the pain becoming unbearable.  Such nebulous restrictions

are of little help to this Commission.  I would note, in this

regard, that although pain is not a factor that can be considered

in determining the existence and extent of permanent physical
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impairment, it is a permissible consideration in determining the

existence and extent of permanent functional disability or loss of

wage earning capacity. The Act does not require an injured employee

to work in significant pain.  

The reports and records of Dr. Pearce reveal that he has taken

a similar position to that of Dr. Bruffet.  While he clearly

recognizes that the claimant has a number of objectively

demonstratable defects involving his right shoulder, he places no

particular permanent restrictions or limitations on the claimant’s

activities as a result of these defects. Instead, he too, has

adopted the position that the claimant is free to use his shoulder,

as much as he can stand.  However,  the reports and records of Dr.

Pearce clearly indicate the presence of defects that would

reasonably be expected to cause some restrictions in the use of the

right shoulder.  He obviously has a restriction in regard to

movement, as these records indicate he is physically unable to move

his shoulder through a normal range of motion.  The presence of a

partial tear of the rotator cuff would also logically imply some

restrictions on the potential use of his shoulder to prevent

further damage, such as a full thickness tear.

In his reports, Dr. Moore  placed no physical restrictions or

limitations on the claimant’s physical activities as a result of

his compensable wrist fracture.   Again, this would appear somewhat

unusual in light of the significant permanent physical impairment

assessed (20% to the arm below the elbow).  One would logically

expect that this permanent injury would at least prevent or
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preclude the claimant from engaging in any employment activities

that required strenuous or repetitive use of his wrist joint.

Finally, Dr. Rutherford has placed no restrictions or

limitations upon the claimant’s potential physical activities, as

result of his compensable RSD. The absence of physical restrictions

for this compensable condition injury appear reasonable and

logical, in light of the fact that this condition has become

essentially asymptomatic (at least with continued treatment).

A functional capacity evaluation was performed on the claimant

on May 28, 2003.  This test was interpreted as showing marginal

consistent maximal effort with no pain behavior and no indication

of symptoms magnification.  During this testing, the claimant

demonstrated the ability to sit for an hour and a half at a time,

to walk at least 350 yards, to squat for eleven minutes at a time,

to bend up to eight times in the waist, to stand for nineteen

minutes, to kneel for seven minutes, to climb five fourteen to

nineteen inch steps, to perform constant reaching at abdomen height

for fifteen minutes, to perform three overhead reaches at a time,

to lift thirty pounds from floor to knuckle height, to lift forty

pounds to waist level, to lift twenty pounds to shoulder height, to

lift ten pounds overhead, to push with forty- five pounds of force,

and to pull with forty-five pounds of force. From the evidence

presented it would appear that the restrictions set out in this FCE

clearly demonstrated at least the claimant’s minimal physical

capabilities. It is my opinion that the restrictions noted in this

FCE are also the most likely depiction of the claimant’s maximum
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physical abilities, without producing a significant increase in his

pain and other symptoms.

The actual degree of the claimant’s permanent physical

impairment and the physical restrictions and limitations on his

potential employment activities produced by these permanent

impairment must next be considered in light of the claimant’s age,

education, prior work experience, motivation, and any other facts

that would reasonably effect his potential employability. In this

regard, the evidence shows that the claimant is fifty-four years

and has formal schooling through the eleventh grade with a G.E.D.

His prior work experience consists of construction work, heavy

equipment operation, truck driving, and some mechanic work.  He has

also been a working foreman or supervisor of construction crews

performing “dirt work” and utility line work.  At the time of his

injury, on June 11, 2002, he was earning $15.00 an hour or $600.00

a week. It would appear from the evidence presented that the

respondents have not offered to return the claimant to employment

at the same or greater wage, nor have they obtained such a position

for him elsewhere.  In fact, the respondents have expressly stated

that there is no position available within the claimant’s

limitations.

On two separate occasions, the respondents have retained

Rehabilitation Management, Inc. to identify “potential” employments

that were advertised as open in the area of the claimant’s

residence.  It is impossible to determine from most of these

“potential” employments exactly what the physical requirements of
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the job are.  Thus, it is impossible to determine if they would be

within the claimant’s physical restrictions and limitations.

However, some of these “potential employment positions would

clearly not be within the claimant’s physical restrictions and

limitations and many others would most likely not be within his

physical restrictions and limitations.  I would also note that all

of these “potential” employment positions are at wages considerably

less than those that the claimant was receiving at the time of his

compensable injury.  

However, it would appear from the record that the claimant has

exhibited an almost total lack of motivation in returning to

regular gainful employment. He has also clearly demonstrated a

total absence of interest in investigating the possibilities of any

of the potential employments identified by the respondent’s

rehabilitation worker.

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove by the greater weight

of the credible evidence that his compensable injuries have

rendered him permanently totally disabled from all forms of regular

gainful employment for which he would otherwise be qualified. The

physical restrictions and limitations produced by the claimant’s

compensable injury would not preclude him from performing a

substantial number of potential employments in manufacturing and

processing operations, local driving and delivery work, and sales

or clerical work.  Although most of these positions would require

a substantial change from the claimant’s customary employment, the
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claimant is still relatively young enough to make such a change.

He also has the mental abilities and education to qualify for these

positions.  I recognize that these positions (particularly at the

starting level) would pay substantially less than the wages the

claimant was earning at the time of his compensable injury.

However, these positions exist in sufficient number in the area of

the claimant’s residence to provide him with a reasonable

expectation of obtaining regular gainful employment.

Although I find that the claimant has failed to prove that his

compensable injuries have rendered him permanently and totally

disabled, I find that he has proven by the greater weight of the

credible evidence that these injuries have resulted in permanent

functional disability or loss of wage earning capacity in addition

to his permanent anatomical impairment.  After consideration of all

the relevant factors identified in Ark. Code Ann. §11-9-522(b) and

considering only the effects of the claimant’s compensable

“unscheduled” injuries, I find that the claimant has proven that he

has sustained a permanent partial disability, which is attributable

to permanent functional disability or loss of wage earning

capacity, in the amount of 12% to the body as a whole. This

permanent partial disability is in addition of that attributable to

the  permanent physical impairment of 12% to the body as a whole

and 20% to the arm below the elbow.     

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2. On June 11, 2002,  the relationship of employee-employer-

carrier existed between the parties.

3. On June 11, 2002, the claimant earned wages sufficient to

entitle him to weekly compensation benefits of $400.00

for total disability and $300.00 for permanent partial

disability.

4. On June 11, 2002, the claimant sustained various

compensable injuries to his thoracic spine, right

shoulder, and right wrist.  He also subsequently

experienced a compensable consequence, in the form of

complex regional pain syndrome or reflex sympathetic

dystrophy involving his right upper extremity.

5. There is no dispute, at the present time, over the

claimant’s entitlement to reasonably necessary medical

services for these compensable injuries.

6. There is no dispute, at the present time,  over the

payment of temporary total disability benefits.

7. The claimant’s healing periods from the effects of his

various compensable injuries had ended by June 9, 2003.

8. The respondents have voluntarily paid permanent partial

disability benefits for a permanent physical impairment

of 6% to the body as a whole and 20% to the arm below the

elbow.

9. The greater weight of the credible evidence proves that

the claimant’s compensable injuries were the major cause

of permanent physical impairment in the amount of 20% to
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the arm below the elbow for the compensable wrist injury,

5% to the body as whole for the compensable thoracic

injury, and 7% to the body as a whole for the compensable

right shoulder injury.  The claimant has failed to prove

that he has experienced any permanent physical impairment

as a result of his compensable consequence of reflex

sympathetic dystrophy. The foregoing assessments of

permanent physical impairment are based upon objective

and measurable physical findings, give no consideration

to  pain or (in the case of the thoracic injury) to loss

of range of motion, and are calculated in a manner that

conforms to the official rating guide for this

jurisdiction.

10. The greater weight of the credible evidence fails to

prove that the claimant has been rendered permanently

totally disabled as a result of the effects of his

various compensable injuries.

11. The greater weight of the credible evidence also

establishes that the claimant has experienced an

additional permanent partial disability for permanent

functional disability or loss of wage earning capacity in

the amount of 12% to the body as a whole.  This degree of

permanent functional disability or loss of wage earning

capacity is based solely upon the claimant’s compensable

“unscheduled” injuries to his thoracic spine and right

shoulder. 
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12. The claimant is entitled to an overall permanent partial

disability benefits for a permanent partial disability of

20% to the arm below the elbow, and 24% to the body as a

whole (this latter amount includes permanent partial

disability benefits for both permanent physical

impairment and permanent functional disability or loss of

wage earning capacity).  

13. The respondents have controverted the claimant’s

entitlement to permanent disability benefits in excess of

those for a permanent partial impairment of 20% to the

arm below the elbow and 6% to the body as a whole.

14. A reasonable fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the permanent partial

disability benefits herein awarded in excess of 20% to

the arm below the elbow and 6% to the body as a whole.

ORDER

The respondents shall pay to the claimant permanent partial

disability benefits for a 20% permanent partial disability to the

arm below the elbow and a 24% permanent partial disability to the

body as a whole.  These benefits began to accrue on June 10, 2003.

The respondents are entitled to a credit  for the permanent partial

disability benefits previously paid. 

The respondents continue to remain liable for all reasonable

necessary medical services required by the claimant for his

compensable injuries.
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The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the controverted permanent

disability benefits herein awarded.  One-half of this fee is the

obligation of the respondents in addition to such benefits.  The

remaining one-half of this fee is to be withheld by the respondents

from these benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

For the reasons heretofore stated in this Opinion, all claims

against the Death & Permanent Total Disability Trust Fund are

hereby dismissed.

IT IS SO ORDERED.  

                                             
         MICHAEL L. ELLIG
     Administrative Law Judge       


