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Claimant represented by RANDY SHOCK, Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by GUY ALTON WADE, Attorney, Little
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Respondent No. 2 represented by DAVID PAKE, Attorney, Little Rock,
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STATEMENT OF THE CASE

A hearing was held on September 1, 2005, in Springdale,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on May 31,

2005.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On October 25, 2000, the relationship of employee-employer-

carrier existed between the parties.
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3. The claimant sustained a compensable injury to his low back

on October 25, 2000.

4. Medical expenses have been paid to date.

5. The claimant is entitled to the maximum compensation rate

for 2000.

6. Respondents No. 1 have accepted and are paying a 14 percent

whole body impairment.

7. The claimant’s healing period ended on July 1, 2004.

8. The parties stipulate that the claimant is entitled to

additional temporary total disability and permanent partial

disability in the amount of $3,631.77 due to a miscalculation of

benefits previously paid.

9. The parties stipulated that there will be an attorney’s fee

due on the $3,631.77 in the amount of $763.18, one half to be paid

by the respondent and one-half to be paid by the claimant.

By agreement of the parties the issues to litigate are limited

to the following:

1. Wage loss over claimant’s impairment.

2. Second Injury Fund liability.

3. Attorney’s fee.

In regard to the foregoing issues the claimant contends that

he is entitled to the statutory maximums of $394 per week for

temporary total disability and $296 per week for permanent partial

disability rather than the lesser rates paid by respondents.  That

claimant has suffered wage loss in addition to his anatomical

impairment rating.
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   In regard to the foregoing issues Respondents No. 1 contend

that the claimant is not entitled to any benefits in excess of his

permanent partial disability rating as a result of this injury.  If

the Commission determines that the claimant is entitled to wage los

benefits, those benefits should be the responsibility of the Second

Injury Fund.

In regard to the foregoing issues Respondent No. 1 contends

that Respondents No. 1 cannot meet its burden of proving that there

is a combination of disabilities or impairment sufficient to

support a finding of Second Injury Fund liability.  If Respondents

No. 1 do not provide such a combination, it is not greater than the

disability or impairment flowing from the last work injury of

October 25, 2000, considered alone and of itself.  Respondents No.

1 have stated they wish to take the depositions of the claimant and

Dr. Aronson.  The Fund would respectfully reserve the right to

amend its contentions as new evidence is presented.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary evidence marked Claimant’s

Exhibit No. 1.  The respondents submitted documentary evidence

marked Respondents’ Exhibit No. 1 and Respondents’ Exhibit No. 2.

The respondents also submitted the deposition of Dr. James Aronson

marked Respondents’ Exhibit No. 3.  All these exhibits were

admitted without objection.
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 DISCUSSION

The claimant testified that he was twenty-five years old and

had been working for the respondent since he got out of high

school.  The claimant testified that he worked running a rock

crusher and besides this work he also worked on mechanical repairs

on the different trucks and equipment.  The claimant explained that

the type of work which the respondents are engaged in is very heavy

physical work requiring him to lift up to one hundred pounds plus

and also requiring him to swing a twenty-pound sledge hammer, use

cutting torches and also a lot of lifting, straining, bending and

twisting.  The claimant testified that at the time of his injury he

had been working about sixty-five to seventy-five hours per week

and he had been earning $10.50 an hour.  

The claimant testified that on October 25, 2000, he was

working for the respondent and that the feeder chain had broken on

the machine which they were working with.  The claimant testified

that there was difficulty getting this chain repaired and he had

gotten up underneath to push the feeder chain in place so it could

be repined.  The claimant testified that he would estimate that he

was pushing up on approximately 150 to 200 pounds.  The claimant

testified that when he got out from under the feeder chain he

realized that he had hurt his back but thought he had just pulled

some muscles.  The claimant testified that he told everyone there

that he was hurt.  The respondents have stipulated to a compensable

injury to the claimant’s low back on October 25, 2000.  
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The claimant testified that he began receiving medical

treatment for his compensable injury and has in fact undergone two

surgeries to his lumbar spine as a result of his compensable

injury.  The claimant testified that as a result of his compensable

injuries and back surgeries, he has been assessed and is receiving

a 14 percent whole body permanent partial impairment rating.

The claimant testified that after his first back surgery, he

underwent a three to four month work conditioning and physical

therapy program.  The claimant testified that once he had completed

these programs he was released to return to work.  The claimant

testified that even though he returned to work he could tell that

he was not right and that he was still hurting.  The claimant

testified that he returned to work for the respondent but, after a

period of time, he resumed his medical treatment, was taken off

work and had a subsequent surgery.  The claimant testified that he

has not worked since this second surgery.  The claimant testified

that he has lifting restrictions.  The claimant was asked if he

thought he could return to his old job and the claimant responded

that due to the pressure that his body was put under due to the

lifting, twisting, stooping, bending and swigging a heavy hammer he

did not think he could do the work.  The claimant further explained

that he cannot take the jarring and the bouncing up and down that

occurs when you operate heavy equipment.  The claimant testified

that he has not worked for anyone since he tried to return to work

for the respondent after his first surgery.  The claimant testified
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that he hurts pretty much all the time although some days are

better than others.  

The claimant testified that he completed high school.  The

claimant testified that currently he is going to school at Arkansas

Tech University at the Ozark campus in an electronics course.  The

claimant testified that he has started another semester two weeks

prior to this hearing.  The claimant testified that this

electronics course is a two-year course and he anticipates

graduating in the year 2006.  The claimant testified that he was

taking this course in hopes of finding employment within his

restrictions, a job where he can use his head more than his back.

On cross examination by Respondent No. 1, the claimant

testified that he completed high school at Ozark in 1998 and had

straight A’s in his senior year.  The claimant testified that his

hobbies have been hunting, fishing and camping.  The claimant

agreed that the course he is taking in electronics when completed

he will get an industrial maintenance licence.  The claimant agreed

that this course includes work with computers such as programing

and he could also do any type of industrial maintenance on

automated machines.  The claimant testified that the first half of

his electronics course was primarily from the books and that this

second year will be more hands on type training.  The claimant

testified that while he was in high school he took a heat and air

course at the Arkansas Valley Votech.  The claimant testified that

he has also done some farm work including brush hogging and hauling

hay back when he was a child.  The claimant testified that he has
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also worked for E & E Automotive changing oil and doing lube jobs.

The claimant testified that he worked for his uncle who is a master

electrician helping his uncle pull wires in new construction.  The

claimant testified that during his junior year while he was playing

football he began to experience problems with his left hip.  The

claimant stated that he was eventually diagnosed and sent to

children’s hospital for surgery and has a screw in his left hip.

The claimant agreed that what he had was referred to as a slipped

femoral epiphysis.  The claimant agreed that when he was released

to return to work after his first back surgery, he returned to work

for the respondent earning the same wage as well as working the

same number of hours.  The claimant agreed that he has always been

a large man and even in high school he weighed 235 to 240 pounds.

The claimant agreed that he has not applied for any jobs since he

was released after his last back surgery but he attends school five

days a week.  The claimant testified that he goes from eight in the

morning until three in the afternoon.  The claimant testified that

besides the electronics courses he has taken a course in English

for technical communications as well as a pre algebra class.  The

claimant testified that he does not take any medications for his

back.  The claimant testified that when he completes his

electronics course, he is hoping to earn more money than what he

was earning working for the respondent.  The claimant testified

that he limits his activities based on what he feels he can do as

far as his back is concerned much like he did following his hip

surgery altering his activities not to reinjure himself.



8

On cross examination by Respondent No. 2, the claimant

testified that as to his hip surgery and hip problems when he was

a teenager, he is not having any problems with his hip to date.

The claimant stated, “There is nothing wrong with my hip.”  The

claimant agreed that his hip problem never presented any obstacle

and has never caused him to earn any less money.  The claimant

testified or agreed that his hip problem has never kept him off

work or hindered his ability to work or ability to get a job.  The

claimant agreed that following his October 25, 2000, back injury

he initially went to Dr. Aronson, the doctor who had done his hip

surgery.  The claimant agreed that he has not received any

treatment from Dr. Aronson for his back.  The claimant testified

that following his hip surgery and after he reached the end of his

healing period, Dr. Aronson did not assess him with any permanent

physical restrictions and in fact cleared him to play football if

he had wanted to.  The claimant testified that besides going to

school all day he often has an hour to an hour and half to two

hours of home work in the evenings.

On redirect examination, the claimant testified that following

his second surgery and release by Dr. Capocelli he has not returned

to the respondent to reapply for work.  The claimant testified that

he did not feel he could be 100 percent doing his work for the

respondent.  The claimant testified that although he would not be

afraid to get on a tractor and drive it across a field, he would be

very hesitant to do any type of heavy machine work due to the

twisting and the jarring.  The claimant testified that although he
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has taken a course in heating and air he is physically not able to

crawl around under a house or climb around in an attic and lay out

duck work.  The claimant agreed that although he has completed half

of his education in electronics he still has another year to

complete.  The claimant also agreed that he has not been offered a

job nor does he have any experience in working in an electronics

repair job.

On recross examination by Respondents No. 1, the claimant

testified that when he was released by Dr. Blankenship after his

first back surgery, he did not have any work restrictions.  The

claimant testified that his boss, Mike gave him the restriction of

not to do any heavy lifting because he needed him to run the rock

loader.  The claimant testified that the area where he hopes to

work in electronics is an area where he knows people and knows what

is expected of him if he can find a job in that area.  The claimant

agreed that he had done all the background research. 

The parties have stipulated and the medical records reflect

that the claimant was treated for his compensable injury initially

by Dr. James Aronson who ordered an MRI.  The claimant underwent an

MRI on January 10, 2001, which revealed a herniated disc at L5-S1.

The claimant was initially referred to Dr. Tim Burson, a

neurosurgeon, who recommended surgery for the claimant’s herniated

disc.  The claimant was subsequently referred to Dr. James

Blankenship who again recommended the claimant undergo surgery for

his herniated disc.  The claimant underwent back surgery on March

6, 2001, performed by Dr. Blankenship.  Dr. Blankenship followed
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the claimant after his surgery and on May 8, 2001, released the

claimant with no restrictions and assessed him with an 8 percent

whole body impairment rating.  Dr. Blankenship also recommended

that the claimant continue an aggressive at home exercise program

and weight loss.

The medical records continue to set forth that the claimant

began being seen by Dr. Blankenship on September 25, 2001, with

complaints of numbness in his left foot and toes.  Dr. Blankenship

recommended conservative treatment and after extensive physical

therapy, the claimant was eventually referred to Dr. Anthony

Capocelli.  After examination by Dr. Capocelli, the claimant was

assessed with having L5-S1 post laminectomy syndrome with

questionable recurrent or residual disc degenerative disc disease

syndrome advanced with evidence of mechanical instability.  Dr.

Capocelli had the claimant undergo a mylogram on March 18, 2003,

which revealed post operative changes on the left at the L5-S1

level with no definitive evidence of nerve root cut off.  There was

also found a question of mild thickening of the nerve root on the

left at the L5-S1 level.  The claimant then went through a CT scan.

After these various tests were run and evaluated, Dr. Capocelli

recommended that the claimant undergo a bilateral laminectomy with

bilateral diskectomy for his recurrent disc lesion and interbody

fusion and lateral arthrodesis and fusion.  The claimant underwent

a second back surgery, this time performed by Dr. Capocelli on May

21, 2004, to repair a recurrent disc herniation at L5-S1.

Following this surgery the claimant was followed by Dr. Capocelli
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who had him undergo physical therapy and eventually a functional

capacity evaluation.  On July 1, 2004, the claimant was assessed by

Dr. Capocelli with a 14 percent whole body impairment rating based

on the A.M.A. Guides, Forth Edition.  The functional capacity

evaluation which was lastly conducted on May 6, 2004, recommended

that the claimant limit his physical activity to a light to medium

capacity.

Dr. James Aronson testified by way of a deposition taken on

August 23, 2005, that he had been the treating physician and

surgeon for the claimant when he had his hip surgery on September

21, 1994.  Dr. Aronson testified that he surgically placed a screw

across the claimant’s weakened area in his hip joint to keep it

from slipping further and also to get it to heal so that it would

not slip but be permanent fixed.  The doctor testified that there

was deformity in that part of the claimant’s hip and they were able

to stop it from progressing.  The doctor further testified that he

believes that the claimant’s left hip unfortunately will never be

normal and it will have some predisposition to arthritis and cause

impingement.  Dr. Aronson testified that it is possible that the

claimant would develop arthritis in his left hip joint around age

forty to fifty although it is not certain that he would develop

this problem.  The doctor pointed up a note dated November 17,

1995, where he had written that it was OK for the claimant to play

football and to engage in all activities.  The doctor testified

that although he had released the claimant to play football and to

engage in all activities, he would have warned him or cautioned him
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about running the bleachers or doing squats with heavy weights on

his shoulders.  Dr. Aronson said that this would be a standard

warning which he would give to any patient who had this procedure.

Dr. Aronson said that from his perspective, the claimant would have

some minimal disability in his left hip because he would have

subtly reduced motion.  The doctor further stated that he felt as

though the claimant could get to age forty or fifty without having

any arthritis with normal activities and normal work type

activities so, therefore, he did not try to limit the claimant in

any way in terms of his work.  Dr. Aronson testified that a

ruptured disc which can have implications of chronic pain even if

it is treated and chronic nerve damage with arthritis setting up

later in his spine to him is a much more serious condition than the

hip condition for which he treated the claimant.  The doctor

testified that the type of hip condition which he treated the

claimant for would be relatively benign until he was forty to fifty

years old and then he might or might not develop osteoarthritis in

that hip.  On examination by the Second Injury Fund, Dr. Aronson

agreed that within a degree of certainty he never physically

restricted the claimant for any work employment.  The doctor stated

that in his note dated October 31, 1997, he told the claimant that

he could participate in full activities.  

After a complete review of this record, I find that the

claimant has proven by a preponderance of the evidence that he is

entitled to wage loss in the amount of 7 percent over and above his

14 percent impairment rating as assessed by Dr. Capocelli.  This 7
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percent finding of wage loss is based solely on the claimant’s back

injury.  I do not find that the claimant has a combination of his

hip injury and his back injury attributing to his 7 percent wage

loss.  The claimant has testified that he has not been hindered in

any way due to his hip surgery nor has he considered himself

limited in any way as a result of this hip problem.  Dr. Aronson

has testified that the claimant possibly may develop arthritis in

that hip joint when he enters into his forties or fifties but that

will be determined as to how the claimant treats himself and how he

ages.  I, therefore, find that there is no Second Injury Fund

liability in this matter.  The finding of wage loss is based on the

claimant’s restrictions, transferable job skills, education and

age.  The claimant, in this case, should be commended in that he is

aggressively pursuing another vocation in hopes of being able to

support himself and his family.  The claimant has testified that if

he is able to graduate and find employment in the field which he is

hoping to find employment, it is possible that he would make more

money than he had made while working for the respondent.

Regardless of these expectations, there still are many questions

which must be addressed positively for the claimant and with his

limitations due to his back injury, his job opportunities will be

more limited.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On October 25, 2000, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his low back

on October 25, 2000.

4. Medical expenses have been paid to date.

5. The claimant is entitled to the maximum compensation rate

for 2000.

6. Respondents No. 1 have accepted and are paying a 14 percent

whole body impairment.

7. The claimant’s healing period ended on July 1, 2004.

8. The parties stipulate that the claimant is entitled to

additional temporary total disability and permanent partial

disability in the amount of $3,631.77 due to a miscalculation of

benefits previously paid.

9. The parties stipulated that there will be an attorney’s fee

due on the $3,631.77 in the amount of $763.18, one half to be paid

by the respondent and one-half to be paid by the claimant.

10. The claimant has proven by a preponderance of the evidence

that he is entitled to wage loss in the amount of 7 percent over

and above his impairment rating of 14 percent, giving him a total

disability rating of 21 percent to the body as a whole.  See

discussion above.

11. I further find that there is no Second Injury Fund

liability in this matter.  The claimant as well as the claimant’s

doctor, Dr. Aronson, have both testified that the claimant’s hip

problem has not limited him in any way and possibly will never be
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a problem for him.  The doctor did indicate that there is a

possibility that arthritis might set up in the claimant’s left hip

when he gets into his forties or fifties but this is contingent.

All see discussion above.

12. Respondents No. 1 should pay to this claimant wage loss in

the amount of 7 percent to the body as a whole. 

13. The respondents have controverted this claimant’s

entitlement to wage loss.

14. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he is entitled to wage loss in the amount of 7 percent over

and above his impairment rating of 14 percent to the body as a

whole.  This will give the claimant a total disability rating to

the body as a whole of 21 percent.

Respondents No. 1 should pay to the claimant wage loss in the

amount of 7 percent to the body as a whole.

There is no Second Injury Fund liability found in this matter.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.
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All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                     ADMINISTRATIVE LAW JUDGE
                                         


