
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F402542

DEBBIE A. ROGERS, EMPLOYEE CLAIMANT

WAL-MART STORES, INC., EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER//TPA RESPONDENT

OPINION AND ORDER FILED NOVEMBER 8, 2005

Hearing before Chief Administrative Law Judge David Greenbaum on November 4,
2005, at Jonesboro, Craighead County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Mr. J. Matthew Mauldin, Roberts Law Firm, Attorneys-
at-Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was scheduled for November 4, 2005, to determine whether this

claim should be dismissed for want of prosecution pursuant to Ark. Code Ann. §11-

9-702 and Commission Rule 13.

This claim concerns an alleged accident and injury occurring on or about

March 7, 2004.   Respondents have previously acknowledged that the claimant

sustained a compensable injury to her left forearm which arose out of and during

the course of her employment with Wal-Mart Stores, Inc., on March 7, 2004, while

controverting compensability of an alleged low back injury on said date.

A procedural history of this claim is warranted.  It is undisputed that the

employment relationship existed at all relevant times, including March 7, 2004, and

that a work-related incident, resulting in an injury to the claimant’s left forearm
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occurred on said date.  In addition to the upper extremity, the claimant maintained

that she sustained a low back injury as the result of the incident.  Respondents

initially accepted the claim, but later controverted compensability of the low back

injury, apparently based upon a lack of medical evidence supported by objective

findings.  After failed attempts to set up a legal advisor conference, and/or a

mediation conference, the claim was assigned to the adjudication division for a

hearing.  Prehearing Questionnaires were sent to both parties.  Because the

claimant failed to respond to an August 2, 2004, Prehearing Questionnaire, the

claim was returned to the Commission’s general files.  On February 9, 2005,

respondents filed a Motion to Dismiss for lack of prosecution.  In response, the

claimant requested a hearing.  An Order was filed February 21, 2005, denying

respondents’ Motion to Dismiss, at which time Prehearing Questionnaires were

again sent to the parties.  Both parties then submitted prehearing information filings,

and a prehearing conference was conducted on April 20, 2005.  During the

conference, the claimant specifically requested additional time in which to consult

with an attorney.  Accordingly, by agreement of both parties, the claim was returned

to the general files in order to give the claimant additional time to consult with an

attorney, as well as develop the evidence in her claim as reflected by Prehearing

Order filed April 20, 2005.  No further communications were received from the

claimant.  On  September 12, 2005, respondents filed a second Motion to Dismiss

for want or prosecution, a copy of which was served on the claimant.  By letter
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dated September 15, 2005, the Commission advised the claimant that a Motion to

Dismiss had been filed in her claim, and requested that claimant respond to the

Motion within twenty (20) days in order to avoid possible dismissal of her claim.

Said notice was sent certified mail to the claimant’s last known address and was

received as reflected by return receipt signed by one Jesse Rogers.  

Thereafter, by notice sent October 10, 2005, a hearing was scheduled for

November 4, 2005, and was, again, sent to the claimant certified mail, return receipt

requested.  The subject of the scheduled hearing was respondents’ Motion to

Dismiss the claim.  The notice was received by the claimant on October 25, 2005,

as reflected by return receipt.  The hearing was scheduled at respondents’ request

pursuant to a recent Arkansas  Court  of  Appeals decision, Dillard vs. Benton

County Sheriff’s Office,       Ark. App.      ,       S.W.3d        (C.A.04-025, Opinion

Delivered September 22, 2004).

Respondents appeared at the hearing by and through its attorney, Mr. J.

Matthew Mauldin.  Respondents, again, moved for a dismissal for want of

prosecution and introduced documentary evidence in support of its Motion.

Because of the claimant’s apparent failure to appear, this Administrative Law Judge

indicated on the record that the claimant would be dismissed without prejudice

subject to the claimant’s refiling of the claim within the limitation periods specified

in A.C.A. §11-9-702(b).

Prior to the completion of the docket on November 4, 2005, the claimant
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appeared and advised that she had been waiting in Circuit Courtroom 4-B,

specifically, for the purpose of opposing the Motion to Dismiss and to offer evidence

in support of her claim.  I feel compelled to point out that, indeed, the hearing notice

sent certified mail reflected that the hearing would be conducted in courtroom 4-B;

however, due to emergency hearings, workers’ compensation claims were moved

into another courtroom and signs were conspicuously placed on the ground floor

and the 4th floor to advise parties of said changes.  Nevertheless, despite postings,

as well as a physical search by a bailiff to determine if the claimant was present,

she failed to receive actual notice of the change.  The claimant announced that she

objected to the dismissal of her claim.  She further announced that she had

consulted with an attorney who was to advise her whether he would agree to

represent her.  The claimant asserted that she was ready to proceed either pro se

or by counsel, and requested that a prehearing conference and hearing be

scheduled.  In addition, the claimant related that she had recently moved which was

factor in her failure to timely respond to correspondence addressed to her.  In view

of the foregoing, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The claimant has filed a claim for benefits alleging a March 7, 2004, back

injury.
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3. Respondents have controverted this claim in its entirety.

4. The claimant wishes to prosecute her claim.

5. Respondents’ Motion to Dismiss must be denied.

DISCUSSION

Rather than conduct a further analysis of the record in this claim, suffice it to

say that any dismissal of this claim would have been without prejudice to the refiling

of the claim within the limitation period allowed under A.C.A. §11-9-702.  The

claimant appeared at the hearing scheduled on the Motion and voiced her objection

to the dismissal of her claim. Premises considered, it is hereby determined that

respondents’ Motion should be, and it is, hereby, respectfully denied.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


