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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits as a result of a claimed injury of March 8, 2005.

On August 30, 2005, a pre-hearing conference was conducted in this claim, from which a

Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects stipulations entered

by the parties, the issues to be addressed during the course of the hearing, and the parties’

contentions relative to the issues.  The Pre-hearing Order is herein designated a part of the record

as Commission Exhibit #1.  The testimony of Janet Robinette, the claimant, coupled with

medical reports and other documents comprise the record in this claim.
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DISCUSSION

Janet Robinett, the claimant, with a date of birth of October 21, 1958, commenced her

employment with respondent on August 13, 1998, in a clerical position.  Claimant presents a

varied work history to include working as a waitress and at a carhop at different times.  Claimant

has also performed factory work at Sumbeam, Arkla, and Emerson Electric.

Claimant acknowledged that she experienced physical problems attributable to her

employment prior to her employment with respondent.  Claimant explained that she had

fibromyalgia, muscle pain, and muscle inflammation, which developed while she was employed

by Arkla/Sunbeam.  Claimant asserts that the afore condition caused the right side of her body to

drew up.  Claimant attributed the condition to overuse based in the performance of her job duties

which entailed reaching under the machine, drawing up on her right side, twisting, turning, and

repetition.  Claimant denies that her neck was effected by the condition.  

The testimony of the claimant reflects that as her condition progressed, she was off work

for a period of five (5) years.  Claimant noted that the time she last worked in 1993, she received

social security disability benefits from then until she went back to work, which was in 1998 in

the employment of respondent.  

Claimant testified that she received medical treatment for her fibromyalgia/muscle

pain/muscle inflammation under the care of Drs. Bonner, Bertorini, Dickson and Ricca. 

Claimant’s testimony reflects that she started treating with Dr. Bertorini in 1991 for her

fibromyalgia and inflammation, and continued in the treatment for eleven (11) years until 2002. 

Claimant concedes that Dr. Bertorini prescribed Amitriptyline for muscle spasms and muscle

inflammation in her whole body.  Further, claimant acknowledged that she was seen by Dr.
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Samuel Hunter in Memphis, who thought she had and tested her for, multiple sclerosis, MS.  The

test was negative for MS.

Claimant testified that she injured her shoulder on July 31, 1989, at work and received

medical treatment under the care of Dr. Glenn Dickson.  Claimant asserts that her right arm

complaint was diagnosed as overuse by Dr. Dickson.  Claimant also acknowledged entries in her

medical records regarding scoliosis, adding that she has 10% in her back. (T. 26).

Claimant also acknowledged that she received payment for sick leave and workers’

compensation benefits relative to the fibromyalgia.  The workers’ compensation claim with

Sunbeam was ultimately joint petitioned and claimant received $7,500.00 in the settlement.

During her employment with Sunbeam claimant discharged the job duties of a die

machine operator.  Claimant maintains that following her on-the-job injury in the employment of

Sunbeam she was unable to that type of work.  Claimant testified that in order to work she has to

have a desk job.  

Claimant secured such a position, desk job, when she commenced her employment with

respondents.  In describing her job duties with respondent, claimant testified:

To sit at the computer during the day admitting patients
when they come in for their tests, answer the phone and take their
insurance cards, copy them and call for insurance companies and
after they are admitted, you know, get them certified. (T. 9-10).

Claimant’s work shift was from 7:30 a.m. to 4:00 p.m., for a forty (40 ) hour work week. 

Claimant noted that her job duties entailed typing throughout the day.  Claimant maintains that in

performing her routine job duties she was simultaneously typing and talking on the telephone:

All day.  Off and on all day.  Because you’re either calling
for insurance or you’re calling doctor’s offices to get orders or you
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are calling other departments to find out if they have any orders or
not so all day long off and on you are on the phone.

*                  *                  *

You can be typing on the keyboard and hold the phone, receiver,
with your shoulder and your neck and then you are talking to a patient too,
kind of in between.  It’ll get busy. (T. 10).

Claimant testified at that time the telephone she used did not have a device or apparatus to assist

in holding the receiver to the ear while talking on it.

Claimant testified that after starting work for respondent in 1998, she begin having neck

trouble on October 11, 2000.  Claimant describes the afore neck trouble as shooting pain in her

neck which would go into her arm.  Claimant’s testimony reflects that because of the symptoms

she had a MRI scan performed, which disclosed bulging discs.  Claimant asserts that her neck

complaint is the product of holding the telephone against her hear with her neck and shoulder

while typing in the keyboard at the same time.  

Claimant testified that she reported her neck complaint to Joy Middleton, her supervisor. 

Claimant acknowledged that she did not relay her suspicion to Ms. Middleton, only that she had

neck pain and needed to go see a doctor.  Claimant testified that she did get to see a doctor and

was treated with traction and therapy.  Claimant noted that she did “good for two years”, as a

result of the treatment.  Claimant did not file the 2000 neck complaint as a workers’

compensation claim.  The medical bills associated with treatment for the 2000 neck complaint

were filed by the claimant with her regular insurance carrier.  Claimant has no recollection of

being off work as a result of the 2000 neck complaint.

Claimant asserts that in October 2002, she again started having neck pain.  Claimant
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attributes the afore to the same activities as had bought on the symptoms in 2000, typing, holding

the phone, the reaching and twisting, and the getting up and down.  Claimant maintains that she

again relayed her neck complaint to Joy Middleton, however did not say it was a work-related

injury.  Claimant explained her reasoning for not disclosing to her supervisor that her neck

complaint was work related:

I didn’t want to.  It’s a hassle to do it as workers’ comp and
I didn’t want to put them through that so I just filed and put it on my
insurance and let it go and let them pay for it. (T. 16).

The testimony of the claimant reflects that surgery relative to her neck was paid for by her regular

health insurance carrier.

The testimony of the claimant reflects that she received medical treatment under the care

of Drs. Bonner and Fonticiella for her 2002 neck complaint.  Claimant’s testimony reflects that

her medical treatment included four injections in her left trapzeius muscle due to spasms. 

Claimant also had a MRI scan which she maintains disclosed a herniated disc.  Claimant testified

that she was taken off work, that she worked a half day some days.  Claimant asserts that once

the herniated disc was diagnosed she was referred to Dr. Gregory F. Ricca, who performed

surgery on November 8, 2002.

Claimant’s testimony reflects that after the surgery she got better and later returned to

work.  Claimant maintains that she continued to work until her neck “went out” again in

February 2004.  Claimant asserts that three or four discs were blown out in her neck in the

February 2004, episode.  Claimant explained:

Somewhere around January the 10th of 2004 and it just kept 
getting worse and worse and worse and worse so finally I had to go
to the doctor and had them run another MRI to find out what it was
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and it was blowed out between three and four. (T. 19).

As a consequence of the finding, claimant underwent a second neck surgery.  Claimant testified

that she was able to return to work in April 2004, following the second surgery.  Claimant was

off work approximately six (6) weeks following the second surgery.  

Claimant asserts that following the second surgery she never to better.  Regarding the

afore, the testimony of the claimant reflect:

. . . . .  Doing stuff and being able to lift and turn, it just kept
getting worse and worse and worse so finally my doctor put me 
off on disability. (T.19-20).

Claimant acknowledged the respondent make a number of accommodations in an effort to allow

her to continue working.  Claimant’s testimony reflects:

They finally gave me a mike to talk in to where you don’t 
have to bend your neck any at all.  I finally talked to the maintenance
guy and got him t cut my counter off so it wouldn’t be so wide between
me and the patient, where I didn’t have to reach so far.  Then they
built me a box to set my computer on so you’re looking straight in the
computer and you don’t have to move your head up and down when
you’re looking at the monitor.  I mean, they did everything they could. (T. 20).

Claimant noted that she continued to work for respondent until October 2005.

Claimant testified that when she called Terry Schultz and told her that she needed to turn

in her neck complaint on workers’ compensation and needed to see a doctor, she was directed to

Dr. Shedd, respondent-designated workers’ compensation medical provider.  Claimant was seen

by Dr. Shedd pursuant to the afore on March 11, 2005.  Claimant noted that Dr. Shedd had been

her family doctor for years.   

Regarding the extent of her physical examination by Dr. Shedd during the March 11,

2005, visit, claimant maintains that he rolled her shoulders around and informed her that she had
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arthritis in her shoulder.  Claimant noted that she is currently on Darvocets, Cymbalta, Protonix

and Muscinex, to control bronchitis, and Hyzaar for blood pressure.   Regarding the medications

that she has been on since her earlier back problem, claimant testified:

Yeah, for a while, you know, they put me on Baclofen or 
some kind of muscle relaxers or stuff like that off and on.  For years
I took Amitriptyline, for years and years and years.  Dr. Bertorini
put me on Amitriptyline to help me get my muscles to relax.  Relafen.(T. 21).

Claimant testified that between 1998 and 2000 she been on Darvocets, Hydrocodone, Demoral,

Soma, muscle relaxers and pain medications.  Further, claimant testified that the afore

medications were prescribed by Dr. Ricca and Dr. Fonticiella for her neck and muscle spasms. 

Claimant maintains that while she had some neck problems and spasms prior to 2000, she never

had bones as an element of the complaint until 2000.

Claimant acknowledged on cross-examination that she did have neck problems,

complaints on pain, and fibromyalgia prior to her employment by respondent in 1998.  Claimant

acknowledged and confirmed the testimony she provided during her deposition regarding the

onset of neck complaint of October 11, 2000, in that she woke up that morning to go to work,

had a bad crick in her neck and that she couldn’t use her left arm.  Claimant now asserts that the

events described in the deposition relate to October 11, 2002, and not 2000.

The testimony of the claimant reflects that Dr. Fields was one of the physicians that she

saw during the 2000 time period regarding her neck complaint.  Claimant concedes that Dr.

Fields wanted to perform surgery.  Claimant denies that Dr. Bertorini recommended against

surgery on the neck but for it on her back.  Claimant explained her deposition testimony response

of Dr. Bertorini telling her don’t have surgery on your neck, but on her low back, as Dr. Bertorini
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telling her not to have neck surgery.  The claimant acknowledged that as a result of the

November 8, 2002, cervical disc surgery by Dr. Ricca she was limited in twisting and turning her

neck. 

The claimant testified that on October 5, 2003, she had another crick in her neck, but this

time on the right side.  Claimant acknowledged that she came in to work with the neck problem

on October 5, 2003.  The deposition testimony of the claimant clearly reflects that the year she

relayed that she came in to work with the crick in the right side of her neck was 2003, however,

during her testimony at the hearing she maintained that the deposition is wrong and that the year

was actually 2004.(T. 30-31).   Claimant underwent her second cervical surgery in February

2004.   

Claimant concedes that she never relayed to supervisory personnel of respondent that her

neck problems were work-related prior to March 11, 2005.  Further, prior to March 11, 2005,

claimant had turned in her medical bills relative to her neck treatment to her regular health

insurance carrier, and had taken FMLA leave.  

Claimant was directed to Dr. Shedd by respondent once she reported her neck complaint

as work related.  Dr. Shedd.  Claimant’s testimony reflects that Dr. Shedd had been her family

doctor since she was a child.  Further, claimant acknowledged that she had actual medical

treatment for her neck for a considerable period of time, as early as 1989 for calcium deposits. 

The testimony of the claimant reflects that she received treatment under the care of Dr. Peggy

Brown, a neurologist, regarding spasms in her neck on October 7, 1991.

Claimant acknowledged that the Joint Petition settlement of her Arkla claim in May 1991,

also included the claim regarding her neck, back, shoulders and head.  Claimant testified that  Dr.
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Bertorini was her main doctor between 1991 and 2002, and that he prescribed Amitriptyline

during the entire time, as well as other anti-inflammatory medications.

The medical in the record reflects that claimant was seen on August 20, 1991, by Dr.

Peggy Brown, a Paragould neurologist, pursuant to a referral of Dr. Asa A. Crow, for complaints

of pain in the low back and the neck with periodic muscle spasms, “particularly when she gets up

out of bed”.(JX. #1, p. 7-8) While under Dr. Brown’s care claimant underwent extensive

diagnostic evaluation relative to her complaints of shaking spells and neck pain.(JX. #1, p. 7-13). 

In her October 7, 1991, report, Dr. Brown noted of the claimant’s evaluation:

. . .  As you recall MRI’s of the head and spine were completely
within normal limits.  Other studies, looking for sources of tremors,
including Wilson’s disease porphyria, were in normal limits.

I cannot think of any neurologic disease that explains all of Janet’s
symptoms.  In any case, she has met her goals at the rehabilitation
center and I do not think workman’s compensation will pay to keep
her off work much longer.  She might benefit from inpatient psychiatric
therapy.(JX. #1, p. 12).

The record reflects rulings by the Social Security Administration culminating in a June

18, 1998, decision. (JX. #1, p. 38-53).  Claimant’s testimony reflects that she was not in the work

force for five years prior to her August 12, 1998, employment by respondent.  

The first medical in the record regarding neck complaints following the claimant’s

employment is a October 2000 radiology report.  The radiology report by Dr. Edwin L. Bird

identifies the claimant’s admitting physician as Dr. Jimmy Bonner, the claimant’s family

physician.  Claimant’s chief complaint was left neck pain.  The radiology report of AP & Lateral

cervical spine of the claimant disclosed some straightening of the normal lordotic curve, which

was due to either muscle spasm or positioning.(JX. #1, p. 54).
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The medical reflects that the claimant was seen on October 7, 2002, by Dr. A. Fonticella 

complaining of severe neck pain and spasms in the left paraspinal deltoid/trapezius area.  The

October 7, 2002, office note further reflects:

She does have a known history of spondylolisthesis which has been
followed by Dr. Rodney Fields and Dr. Bertolini in the past, otherwise,
doing well.  She has received trigger injections in the past which did 
alleviate her symptoms. . . .   Also, with known history of fibromyalgia
rheumatica.

*          *         *

IMPRESSION/PLAN:

1.   Neck pain and spasms with spondylolisthesis.  At this time, trigger
      injections are given x 3 using a total of 8mg. of Dexamethasone and
      Xylocaine without epinephrine, 2cc. with excellent results.  She is to
      continue other medicines accordingly and cold compressions as 
      needed. (JX. #1, p. 55).

Claimant was again seen for neck complaints on October 9, 2002, by Debbie Miles, ANP.  The 

office note regarding the afore visit reflects, in pertinent part:

Janet presents in today with increasing pain to her neck.   She works at
the local hospital and does have her head down doing computer work.
. .  She’s unable to sit or lie down due to the pain in her neck; also with
paresthesias to the right arm.

*         *          *

IMPRESSION/PLAN:

Neck and arm with pain and paresthesias to the right arm.  She has had
MRI of the C/spine; last was 10/12/00 in which she had left pericentral 
disc protrusion at C6-7 with evidence of mild to moderate left lateral
recessed stenosis and mild central stenosis.  No surgery was indicated at 
that time.  She took Percocet prior to coming to the office which was not 

  effective. . . .  Will recheck an x-ray of the C-spine and MRI.  Vicodine.
. . . for pain. .  Flexeril . . . for muscle spasm,. .   Off work until after MRI
is performed. (JX. #1, p. 56).
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On October 17, 2002, claimant was seen in follow-up by Dr. Fonticiella relative to her

neck and left hand paresthesias.  At the time of the October 17, 2002, visit, claimant had in her

possession an October 12, 2002, MRI report, which was compared with an earlier study of

October 13, 2002 [0].  The October 17, 2002, clinic note further reflects:

. . .  At this time, she is showing disc bulging at C4-5/C3-4, but is having
C6-7 broad based mid line HNP slightly eccentric to the left side with
probable involvement of the C7 nerve root.  She also has severe focal
herniation on the left at C5-6.  Symptoms do correlate with the latter. . . 

IMPRESSION/PLAN:

HNP as above expressed, extending from C6 through T1.  Will have
her see Dr. Tuck, at the patient’s request.  Continue being off work, not
using the left arm. . . . (JX. #1, p. 57).

Claimant was unable to see Dr. Tuck on the dated scheduled due to an emergency call by the 

doctor.  As a consequence of the afore, claimant was not seen by a neurosurgeon until seen by 

Dr. Gregory F. Ricca on November 5, 2002.

The November 5, 2002, report of Dr. Ricca regarding his evaluation of the claimant

reflects, in pertinent part:

HPI: Mrs. Robinette is a 44-year-old woman who has a progressive
history of neck pain, pain into the left shoulder, and lateral arm as well
as numbness and tingling into the first three digits of the left hand and 
progressive left upper extremity weakness.  She was not able to give me
a clear cause of the onset but has had neck pain for some time.  Her 
symptoms now have become intolerable.  She has no right upper extremity
complaints.  She has tried various medications including steroid injections,
which have not provided her with significant relief.

*            *          *

IMPRESSION:
1.   Neck and left upper extremity pain.
2.   Left C6 and C7 radicular symptomatology with weakness.
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3.   HNP C5-6 left.
4.   HNP C6-7 left.  (JX #1, p. 59-60).

On November 8, 2002, claimant was admitted to St. Bernards Medical Center and

underwent surgery in the form of ACDS C5-C6 and C6-C7 with anterior instrumentation, under

the care of Dr. Ricca.  (JX. #3, p. 61-64).  During a December 6, 2002, followup visit, claimant

was permitted to return to work on December 23, 2002, by Dr. Ricca. (JX. #1, p. 67).  During a

February 3, 2003, follow-up visit with the claimant, Dr. Ricca noted that the claimant was “doing

quite well”, and released her to return on a prn basis. (JX #1, p 68).

The medical reflects that following the February 3, 2003, visit, claimant was not again

seen by Dr. Ricca until January 27, 2004.  After noting the good results following the November

8, 2002, surgical procedure, the January 27, 2004, report of Dr. Ricca reflects regarding the

claimant:

.   . .  She presents with a 3-month or more history of progressive
neck pain with “grinding” sensation in her neck.  Over the past month,
she has had marked worsening of her symptoms with severe neck pain,
bilateral upper extremity pain as well as numbness and tingling into both
upper extremities particularly her hands bilaterally and occasional spasms
into the lower extremities.  Her symptoms have not responded to narcotics
or NSAID’s.  She believes her upper extremities are getting weak.

*         *        *

FAMILY HISTORY: Positive for cancer, neck or back problems, . . .

*            *         *

IMPRESSION:
1.  Neck pain, bilateral upper extremity pain, and numbness 
     and tingling with spasms into her lower extremities.
2.  Very large HNP at C3-4 that extends inferiorly behind the 
      body of C4 to C4-5 disc space, which may be calcified.
3.   Status-post ACDF C3-6 and C6-7. (JX. #1, p. 69-70).
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After undergoing additional diagnostic studies, on February 23, 2004, claimant underwent an

anterior cervical diskectomy and fusion at C3-C4, under the care of Dr. Ricca. (JX. #1, p. 76-84). 

Claimant was seen in follow-up by Dr. Ricca on April 5, 2004, during which time she continued

to register complaint of neck pain as well as cramping in the left hand and occasional left upper

extremity pain. (JX. #1, p. 85).

Because of the claimant’s continued complaints, additional diagnostic studies were

conducted, to include a cervical myelogram, a post-myelogram CT of the cervical spine. (JX. #1.

p.86-96).  The claimant was later prescribed physical therapy. (JX. #1, p. 98-100).

The medical reflects that on October 11, 2004, claimant was seen by Dr. Fonticiella for

complaints of significant pain and spasms in her right hand, fingers, and, to a lesser degree, on

the left.  Dr. Fonticiella’s impression of the claimant’s complaint, following examination, was

cervical radiculopathy.  The October 11, 2004, clinic note reflects that the claimant had

unsuccessfully attempt to schedule an appointment with Dr. Ricca on October 7, 2004, but the

same was delayed due to changes in insurance. (JX. #1, p. 101).  During a follow-up visit by the

claimant of October 18, 2004, Dr. Fonticella recorded his impression of the claimant’s complaint

as “neck pain secondary to degenerative disc disease and radiculopathy”. (JX. #1, p. 103).

Due to the delay in obtaining a scheduled appointment with Dr. Ricca, claimant was

referred by Dr. Fonticiella to Dr. Rodney T. Routsong, D.O., at Mid-South Neurosurgery, Inc.,

relative to her cervical complaints.  A November 8, 2004, report of Dr. Routsoung relative to the

claimant reflects, in pertinent part:

HISTORY:   This patient tells me that she has had ongoing difficulty
with complaints of neck as well as low back pain for several years.  In
approximately 2000, this patient apparently had a cervical scan done and
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was told that she had “bulging discs in the neck”.  She was started
on traction and did well for approximately two years.  In 2002 she
again had return of neck pain and underwent an anterior C5-6 and 
C6-7 cervical fusion.  She states that initially helped for 15 months.
In February of this year she again had complaints of severe neck pain
as well as some numbness and weakness in the arms.  She was told at
that time that “I blew out my C3-4 disc”.  She was taken to surgery
again at which time an anterior C3-4 fusion was performed.  She states
that she did not do well after that surgery and she continued to have
complaints of neck pain.  This patient also has complaints of pain in 
both shoulders and the arms and the hands.  She describes spasms in 
particular at the right aspect of the neck. . . . .  (JX. #1, p. 104-105).

Dr. Routsong furnished copies of his records to Dr. Fonticiella, regarding the claimant.  

On November 10, 2004, claimant was again seen by Dr. Fonticiella for re-evaluation of

her cervical pain.  The clinic note of Dr. Fonticiella regarding the visit of the claimant reflects, in

pertinent part:

She has been seen by Dr. Routsong in Jonesboro who reviewed
all of the films and felt this was not a neuosurgical problem, but 
wear and tear problem with facet disease.  At this time, he has advocated
no surgical intervention, but to attack it with analgesics, avoiding 
narcotics, possible stress reducers, and try to decrease the amount of
neuropathic pain as much as possible. (JX. #1, p. 107).

The medical in the record reflects that claimant was seen by Dibbie Miles, ANP, on March 7, 

2005.  The office note relative to the visit reflects that claimant has chronic pain to the cervical 

spine for which she is followed by Dr. Routsong who last saw her in November 2004.(JX. #1, p. 

108).

Claimant acknowledged that it was not until March 11, 2005, that she reported to

supervisory personnel of respondent that her neck complaints were the product of her

employment activities with same.  As a consequence of the reporting, the claimant was directed

to respondent-designated medical provider, Dr. L.L. Shedd.  In his March 11, 2005, report
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regarding his evaluation of the claimant, after noting the history of her complaints and medical

treatment received relative to same, Dr. Shedd concluded:

. . . .  It is my impression that the pain in the shoulders, trapezius and 
chest area are not related to her neck problems in the past.  I feel that
they are primarily degenerative arthritis type problems or osteoarthritis.
She does hav crepitation in her shoulders, and she has multiple areas
of pain.  This also would of course fit a fibromyalgia type problem.  It
is my impression, though, that this is not work-related, should not be
handled under Workman’s Comp., and that she should return to her 
regular physician for care. . . . (JX. #2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On March 8, 2005, and at all times pertinent thereto, the employee-employer 

relationship existed between the parties.

3. The claimant has failed to sustain her burden of proof by a preponderance of the 

evidence that she suffered a compensable injury to her neck, as defined pursuant to the Ark. Code

Ann. §11-9-102 (4) (A) (i) or (ii), within the course and scope of her employment with

respondent.    

CONCLUSIONS

 Claimant asserts that as a result of her employment duties she suffered an injury to her

neck which required medical treatment and rendered her totally incapacitate from engaging in

gainful employment.  Respondent deny that the claimant suffered a compensable injury as
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defined by the Arkansas Workers’ Compensation Act.

The present claim is one governed by the provisions of Act 796 of 1993, in that claimant

asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.  The claimant has the burden of

proving her claim by a preponderance of the evidence.  Georgia-Pacific Corp. v. Carter, 62 Ark.

App. 161, 969 S.W.2d 677 (l998).  An accidental injury is one caused by a specific incident,

identifiable by time and place of occurrence. Ark. Code Ann. §11-9-102 (4)(A)(i).  In order for

an accidental injury to be compensable, claimant must show that she sustained an accidental

injury; that the injury caused physical harm to the body; that the injury arose out of and in the

course of employment; and that the injury required medical services or resulted in disability or

death.  Further, the claimant must establish a compensable injury by medical evidence, supported

by objective findings.  Ark. Code Ann. §11-9-102 (16).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the compensability of the

claim, compensation must be denied. Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).

In the instant claim, claimant asserts that she suffered an injury to her neck as a result of

performing her job duties of talking over the telephone with the telephone receiver being held to

her ear by her shoulder and head, while typing on a keyboard entering information in a computer. 

Since the area of complaint or the part of the body alleged to have been injured is the claimant’s

neck, if not a specific injury, claimant must prove a rapid repetitive motion injury.  Ark Code

Ann. §11-9-102 (4)(A)(ii).  In proving the afore, the claimant must prove by a preponderance of

the evidence that the injury arose out of and in the course of her employment, caused internal or
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external physical harm to the body requiring medical services, was caused by rapid repetitive

motion, and was the major cause of the disability or need for treatment.  High Capacity Prods. v.

Moore, 61 Ark. App. 1, 962 S.W.2d 831 (1998).

In the instant claim, claimant does not identify a specific incident, identifiable by time

and place of occurrence, as the basis for her claimed neck injury.  Indeed, the evidence in the

record reflects that claimant had complaints relative to her neck, and for which she sought

medical treatment, as early as 1989.  Claimant commenced her employment with respondent on

or about August 13, 1998.  There is not a dispute regarding the claimant’s job duties. 

While the claimant attributes her need for cervical surgeries to her employment duties

with respondent, she had not presented any evidence of a specific incident which serves as the

basis of a claimed neck injury.  While it is not a prerequisite to compensability that the claimant

identify the precise date upon which an accidental injury occurred, claimant must prove that the

occurrence of the injury is capable of being identified.  Edens v. Superior Marble & Glass, 346

Ark. 487, 58 S.W.3d 369 (2001).  The credible evidence in the record reflects that specific

incidents involving the claimant’s neck during the pertinent time periods involved “cricks” in the 

neck which occurred or developed at times when claimant was not performing employment

duties and while she was not at work.      

While the claimant underwent cervical surgery on November 8, 2002, and again on

February 23, 2004, which she attributes to her employment duties with respondent, she

acknowledged that she did not report them to supervisory personnel of respondent as being work-

related.  Further, there is no evidence in the record to reflect that the claimant informed either of

her medical providers that the complaints and need for medical treatment were the product of her
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employment activities with respondent.

On March 7, 2005, claimant was seen at the office of her treating physician for chronic

pain to the cervical spine along with other complaints.  Claimant was off work on March 8, 2005,

due to complaints regarding her neck.  On March 11, 2005, claimant notified supervisory

personnel of respondent that her neck complaints were work related.  While March 8, 2005, is

identified as the date of injury, there is no evidence of the claimant having suffered a specific

incident injury on said date.  

Respondent promptly referred the claimant to its designated medical provider once the

claimed injury was reported.  Claimant was seen by Dr. L.L. Shedd, who had formerly been her

family physician, at the request of respondent on March 11, 2005.  Dr. Shedd has expressed the

opinion that there is no casual nexus of the claimant’s complaints and to her employment duties. 

Claimant has not present any evidence of the rapid repetitive motion entailed in the discharge of

her employment duties.

The evidence in the record fails to establish by a preponderance that the claimant suffered

either a specific incident injury or a gradual onset rapid repetitive motion injury to her neck

arising out of and  within the course and scope of her employment with respondent.  This claim is

respectfully denied and dismissed.

IT IS SO ORDERED.

__________________________________________
 Andrew L. Blood, Administrative Law Judge

 

 


