
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F313020 

PETRONILA RIOS, Employee  CLAIMANT

GRANO REFORESTATION INDUSTRIES, Employer  RESPONDENT

AIG CLAIM SERVICES, Carrier RESPONDENT

OPINION FILED OCTOBER 18, 2005

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by ROBERT BLATT, Attorney, Fort Smith, Arkansas.

Respondents represented by R. SCOTT MORGAN, Attorney, Pine Bluff, Arkansas.

STATEMENT OF THE CASE

On September 26, 2005, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on July 27, 2005, and a pre-

hearing order was filed on July 28, 2005.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The relationship of employee-employer-carrier existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury on November 24, 2003.

4.   Respondent has accepted and is paying permanent partial disability benefits

based upon a 21% rating assigned by Dr. Short.

5.   Claimant was earning an average weekly wage of $336.00 which would entitle

him to compensation at the weekly rates of $224.00 for total disability benefits and $168.00

for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Extent of claimant’s permanent disability.

2.   Attorney fee.

The claimant contends he is entitled to permanent disability benefits for wage loss

in excess of the 21% rating. 

The respondents contend that claimant is not entitled to benefits in excess of the

21% rating.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 27, 2005, and contained in a pre-hearing order filed July 28, 2005, are

hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he has suffered a loss in wage earning capacity in an amount equal to 50% to the body as

a whole as a result of his compensable injury.

3.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 55-year-old Hispanic man who lives in Waldron, Arkansas. 

Claimant operated a chainsaw for respondent and he suffered a compensable injury on

November 24, 2003 when he was struck by a tree.  According to the report of Dr. Bradley

Short dated December 7, 2004, this accident resulted in multiple injuries to the claimant’s
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body.   These injuries included a rib fracture, fractures to the claimant’s cervical spine and

thoracic spine for which claimant underwent surgery.   Dr. Short assigned the claimant a

permanent physical impairment rating in an amount equal to 21% to the body as a whole

resulting from these various injuries.   Respondent has accepted and is paying permanent

partial disability benefits based upon the 21% impairment rating.

Claimant has filed this claim contending that he is entitled to permanent disability

benefits in excess of the 21% impairment rating.

ADJUDICATION

In considering claims for permanent partial disability benefits in excess of the

permanent physical impairment, the Commission may take into account various factors.

These include the percentage of the permanent physical impairment, the employee’s age,

education, work experience, an all other matters reasonably expected to affect their future

earning capacity.   A.C.A. §11-9-522(b)(1).

After reviewing the relevant wage loss factors presented in this case, I find that

claimant has suffered a loss in wage earning capacity in an amount equal to 50% to the

body as a whole.

As previously noted, the claimant is a 55-year-old Hispanic man who lives in

Waldron, Arkansas.   Prior to moving to Arkansas four years ago the claimant lived in

California for eight years where he worked as a fruit picker.   The claimant testified that he

is originally from Mexico and that his primary job while living in Mexico was a tractor driver.

Claimant testified that he speaks very little English, can read and write very little, and has

only a first grade education.   Claimant testified that he has pain on his left side and in his

low back area.   Claimant also testified that he can conduct transactions at Wal-Mart

involving money.

As a result of claimant’s compensable injury he underwent surgery on his thoracic
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spine which was performed by Dr. Queeney.   Dr. Queeney referred claimant for an

impairment rating and also recommended a functional capacities evaluation.   The

functional capacities evaluation was performed on November 18, 2004, and indicates that

claimant is capable of working at a sedentary level of work.   The evaluation also indicates

that claimant gave a sub-maximal effort on the evaluation.

In addition to claimant’s sub-maximal effort during the functional capacities

evaluation, I also note that claimant has not looked for work within his restrictions.

In summary, claimant has several factors present which will dramatically affect his

ability to earn wages in the future.   Claimant has been assigned a 21% impairment rating

and is limited to sedentary-type work.   In addition, claimant speaks little English, does not

read and write very well, and his primary prior jobs have involved physical labor.   On the

other hand, claimant’s sub-maximal effort during the functional capacities evaluation and

his failure to look for work within his restrictions operates as an impediment to a true

assessment of the claimant’s loss of earning capacity.   After consideration of all of the

relevant wage loss factors including claimant’s sub-maximal effort during the functional

capacities evaluation and his failure to look for employment, I find that claimant has

suffered a loss in wage earning capacity in an amount equal to 50% to the body as a

whole.

AWARD

Claimant has suffered a loss in wage earning capacity in an amount equal to 50%

to the body as a whole as a result of his compensable injury.   Respondent has

controverted claimant’s entitlement to all unpaid indemnity benefits.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney
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fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

temporary total disability benefits awarded.   This fee is to be paid one-half by the carrier

and one-half by the claimant.   

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


