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Hearing before Administrative Law Judge Cynthia Estes Rogers on March 24, 2005,

in Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Steven R. McNeely, Attorney at Law, Little Rock,

Arkansas.

Respondents No. 1 represented by Ms. Whitney Moore, Attorney at Law, Little Rock,

Arkansas.

Respondent No. 2, the Death and Permanent Total Disability Trust Fund, waived

appearance at the hearing, as its issues were not ripe for consideration.  

A hearing was held on March 24, 2005, to determine whether claimant is

permanently and totally disabled or, in the alternative, whether claimant is entitled to

wage loss disability experienced over and above the 10  percent impairment rating
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accepted by respondents No. 1 for claimant’s admittedly compensable back injury of

June 21, 2002.   

The parties stipulated to the existence of the employee-employer relationship

on June 21, 2002, when claimant sustained an admittedly compensable back injury.

It was further stipulated that claimant was earning sufficient wages to entitle him to

weekly indemnity benefits of $425.00 for temporary total disability and $319.00 for

permanent partial disability benefits.  They stipulated that respondents No. 1 accepted

the claim as compensable and paid claimant’s appropriate temporary total disability

indemnity benefits, as well as all medical expenses.  The parties additionally

stipulated that claimant reached the end of his healing period, having reached

maximum medical improvement on September 19, 2002, with a 10 percent

impairment rating to the body as a whole, which was accepted and has been paid by

respondents No. 1.     

Claimant contends that he has been rendered permanently and totally disabled

or, in the alternative, that he is entitled to a determination with respect to the extent

of wage loss disability he has experienced over and above the 10 percent impairment

rating.  Claimant contends that benefits in excess of that rating have been controverted

for purposes of attorney’s fees. 

Respondents No. 1 contend that claimant is not permanently and totally

disabled and that, with regard to wage loss disability, claimant has been paid all of the
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benefits to which he is entitled, including the 10 percent impairment rating.

Respondents No. 1 contend that claimant is able to work but lacks motivation or

desire to return to work.    

Respondents No. 1 contend that, in the event claimant is found to be

permanently and totally disabled, respondents No. 1 would then be entitled to a credit

against its $75,000.00 maximum for payment of claimant’s permanent partial

anatomical ratings for the compensable injury.

Respondent No. 2, the Death and Permanent Total Disability Trust Fund, being

implicated only in the event that the claimant is found to be permanently and totally

disabled, contends that respondents No. 1 must first pay permanent partial disability

in the form of anatomical ratings for the claimant’s compensable injury before

payment of permanent total disability benefits.  Additionally, respondent No. 2

contends that respondents No. 1 would not then be entitled to a credit against its

$75,000.00 maximum for payment of claimant’s permanent partial anatomical ratings

for the compensable injury.  As stated above, respondent No. 2 waived its appearance

at the hearing in this matter, as the issues involving it were not yet ripe for

consideration.     

STATEMENT OF THE CASE

Claimant is a fifty-nine-year-old highschool graduate, who testified that he

then served two years in the army, driving a tank, before joining the work force.
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Claimant testified that although he has never owned his own business or been a

supervisor for any employer, he has never been out of work until the injury at issue

in this case occurred.  He testified that he has been a member of the Teamsters Union

since 1970 and that he had worked for respondent-employer since 1983.  

Claimant testified that on the date he was injured, June 21, 2002, he was

working as a tractor-trailer truck driver and dock worker for respondent-employer.

On June 21, as he was hooking up a set of double trailers, he picked up the “tongue”

of the dolly where the trailers hook together, and he felt some kind of pain in his groin

area.  Claimant testified that over the next several days, the pain became so intense

that he could not endure it.  He went to the emergency room, where tests were done

to see if claimant was possibly suffering from kidney stones or a hernia.  

He testified that he was eventually sent to a urologist who thought claimant

might have an infection; he was given antibiotics for approximately two weeks.  He

testified that he was also taking pain medication during this period, which he had been

given at the emergency room, initially.  He testified that he attempted to return to

work on July 10, 2002, but that his hip and leg were in so much pain, he decided to

see the company doctor, Dr. Scott Carle.

Claimant testified that Dr. Carle tried heat treatments on two different

occasions, but that simply made claimant’s pain worse.  Finally, on July 16, 2002, an

MRI was performed of claimant’s lumbar spine which, according to the medical
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records, revealed that claimant was suffering from an extreme lateral disc herniation

at L4-L5 on the right.  He was referred to Dr. Steven Cathey, who performed surgery

on July 24, 2002.    

As was stipulated by the parties herein, respondents No. 1 accepted claimant’s

injury as compensable and paid all of his medical expenses, as well as temporary total

disability benefits.  The parties have further stipulated that claimant was found by Dr.

Cathey to have reached maximum medical improvement (MMI) on September 19,

2002, and was given a 10 percent permanent impairment rating to the body as a

whole, which was accepted by respondents No. 1 and has been paid.  

On September 19, 2002, Dr. Cathey opined as follows in a letter to Dr. Carle:

Mr. Reynolds returned today for follow-up and is now

two months out from lumbar disc surgery to excise an

extreme lateral disc herniation at L4-L5 on the right.

Although the procedure has helped significantly with

regard to the right leg pain he was experiencing

preoperatively, he still complains of a lot of persistent

lower back discomfort as well as “numbness” over the

right thigh.  He is no longer taking any narcotic

analgesics.  I tried him on some Celebrex 200 mg but the

medication didn’t work and made him sick.  

Happily, his neurological examination remains negative.

There is no sign of any residual lumbar radiculopathy and

straight leg raising is negative bilaterally.  His skin

incision is well healed and nontender.  

Scott, hopefully, Mr. Reynolds will go on and do well.

His clinical course is not uncommon in workers

compensation cases.  At any rate, I have instructed him

to continue to liberalize his activities in anticipation of
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going back to work at regular duty on October 28, 2002.

According to AMA guidelines, he is entitled to a 10%

permanent partial impairment rating to the whole person.

Although I have not scheduled a follow-up visit for the

patient, I have left the door open for him to return here

should new problems arise.  

[Emphasis added.]

Although claimant was admittedly released from Dr. Cathey’s care on

September 19, 2002, in “anticipation” (as Dr. Cathey noted) of returning to work by

October 28, 2002, claimant testified that he has not worked anywhere since July 10,

2002, the last date he worked for respondent-employer.  Claimant further testified that

even if he had been physically able to return to work on October 28, 2002, which he

testified he was not, respondent-employer had gone out of business, anyway.

Medical records reflect that claimant returned to see Dr. Cathey on April 7,

2003, complaining that he had never experienced much relief from the prior surgery

Dr. Cathey had performed, that he was still experiencing pain in the lower back, and

that he had never been able to return to work.  Although no medical records were

produced from Dr. Ackerman, Dr. Cathey’s notes of April 7, 2003, state that claimant

was “presently under the care of Dr. William Ackerman” and that claimant was taking

a drug regimen of hydrocodone, Zanaflex, and some type of anticonvulsant

medication designed to relieve neuropathic pain.

Dr. Cathey’s notes state further that he discussed a second surgery, a fusion,

with claimant but that claimant was “not really interested in any additional operative
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intervention.”  Dr. Cathey notes that claimant states he will probably go ahead and

just file for Social Security disability and continue to take his narcotic analgesics on

a daily basis.  Dr. Cathey notes that claimant will continue to see Dr. Ackerman for

comprehensive pain management.  

Records reflect that claimant saw Dr. Cathey again on November 24, 2003, at

which time it was noted that claimant had been awarded Social Security disability

benefits, that he was “no longer seeing Dr. Ackerman,” and that he was “off all

medications.” [Emphasis added.]  However, claimant was still complaining of

“numbness” from time to time in both legs, although greater in the left (the previously

asymptomatic side) more than the right.  

Dr. Cathey again asked claimant if he was interested in going ahead at that

time with a fusion.  His notes state: “He says that he is still reluctant to consider the

procedure.  Pain management appears to be the preferred course of option, at least at

this point.”  Dr. Cathey then started claimant on a therapeutic trial of Ultracet (#40),

hoping to avoid narcotic analgesics for “what is clearly a benign process.”

Claimant submitted to a Functional Capacity Evaluation (FCE) on October 19,

2004.  The results of the FCE indicate that claimant gave reliable, consistent effort,

and was able to perform the following activities on an occasional basis:  stoop,

crouch, and kneel.  The FCE noted:

Overall, Mr. Reynolds was very functional with general

mobility such as walking, sitting and standing.  His
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functional limitations include: Material handling of 30

lbs. or less and he is unable to perform the Crawl task.

Mr. Reynolds is limited to the Occasional Classification

with Stooping, Crouching and Kneeling.  Mr. Reynolds

is limited to no repetitive bending and no twisting of the

lower spine.  He benefits from limited lifting below knee

level as well.  

He was classified as demonstrating the ability to perform the full range of work at the

“light” physical demand classification.  Claimant still did not return to any type of

employment.    

Claimant was evaluated by a vocational rehabilitation consultant, Heather

Naylor, on October 28, 2004.  This was Ms. Naylor’s only meeting with claimant.

Ms. Naylor testified at first that she found claimant to be unmotivated to return to the

work force.  However, her notes from her evaluation state:

During my meeting with Mr. Reynolds, I asked him if he

would be interested in job search assistance or further

vocational rehab services.  He said he would not mind

finding out what types of jobs would be available to him,

but at this point in time he does not think he will return

to the workforce.  He said he has made some efforts to

find a job since his injury.  He has registered with the

Employment Security Office, called Arkansas

Rehabilitation Services, and applied at Direct Print,

Arcross, and Arkansas Electrical.  He has not heard back

from any of these employers.  

[Emphasis added.]

Ms. Naylor later admitted on cross-examination that claimant conveyed that

he did not believe he was able to return to work –  not that he did not desire to return
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to work.  Ms. Naylor produced a Labor Market Survey for claimant of possible jobs

that he could apply for.  Claimant testified that he applied for all except the driving

jobs; he testified that he did not apply for those because he did not believe he could

pass the drug test, due to his pain medication.  Ms. Naylor admitted that she did not

follow up with claimant and admitted that he may have, in fact, tried to contact her

and may have left a message, but she stated that she never received the message. 

Records reflect that claimant did not see Dr. Cathey again until January 10,

2005.  His notes state:

Mr. Reynolds returns today after experiencing an acute

exacerbation of his chronic lower back pain.  He said this

began a week or so before Christmas but seems to be

getting slowly better without specific treatment.  He has

continued to use hydrocodone occasionally for these

acute exacerbations.  He is not experiencing any

radicular leg pain, sciatica, lumbar claudication, etc.

[Emphasis added.]

Dr. Cathey again discussed with claimant the risks versus the benefits of a

posterolateral interbody fusion at L4-L5, but his notes state that claimant was “still

reluctant to proceed primarily due to the fact that he has no financial resources to

cover the procedure.”  Dr. Cathey renewed claimant’s prescription for hydrocodone,

although he again notes that he “cautioned the patient about the long-term use of

narcotic analgesics for what is clearly a benign process.”  
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Although Dr. Cathey’s notes state that claimant was “reluctant” to agree to

another surgery, claimant testified that he wanted to have the fusion, but that he chose

not to have the fusion because Dr. Cathey said that he (Dr. Cathey) would not even

have that surgery, himself.  Interestingly, although Dr. Cathey noted on November 24,

2003, that claimant was no longer seeing Dr. Ackerman and was “no longer taking

any narcotic analgesics,” claimant testified that he did not believe he could have even

passed a drug test in order to return to any type of work, based on the amount of pain

medication he takes.  Notably, although claimant testified that he did not believe he

could pass a drug test, Dr. Cathey noted on January 10, 2005, that claimant only

“occasionally” used hydrocodone for his exacerbated pain.  

Claimant testified that when he was working for respondent-employer, he was

making just under $20.00 per hour and had grossed about $50,000.00 in 2001.  He

testified that he also had full health insurance coverage.  Claimant testified that he

now receives approximately $1,600.00 per month in Social Security disability benefits

and approximately $1,900.00 per month in retirement benefits, having been with the

Union for twenty-eight years.  The Vocational Rehabilitation Evaluation noted that

claimant was previously a “high wage earner” and that many of the “sedentary to

light” occupations that he could now do are unskilled or semi-skilled in nature, with

starting wages most likely in the range of only $6.00 - $7.00 per hour.    
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Claimant testified that he had wanted to wait until age sixty-two to retire, so

that he and his wife of thirty years could retire together.  Claimant testified that if he

had been able to wait until age sixty-two to retire, he would have received

approximately $700.00 per month more on his pension than he now receives.

Claimant testified that his wife is employed, working for the Little Rock School

District, and they do have some health insurance through her employer.  Claimant

testified that he would rather be working now.  

FINDINGS OF FACT

1. All of the stipulations agreed to by the parties herein are accepted as

fact;

2. Claimant has failed to prove by a preponderance of the evidence that he

is permanently and totally disabled as a result of his compensable injury

of June 21, 2002;

3. Claimant has failed to prove by a preponderance of the evidence that he

is entitled to wage loss disability experienced over and above the 10

percent impairment rating accepted herein by respondents No. 1.

DISCUSSION

In regard to wage loss disability, claimant’s entitlement to permanent disability

benefits is controlled by Ark. Code Ann. § 11-9-522 (Repl. 2002), which states in

pertinent part:
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  (b)(1) In considering claims for permanent partial

disability benefits in excess of the employee's percentage

of permanent physical impairment, the Workers'

Compensation Commission may take into account, in

addition to the percentage of permanent physical

impairment, such factors as the employee's age,

education, work experience, and other matters reasonably

expected to affect his or her future earning capacity.

Pursuant to this statute, when a claimant has been assigned an anatomical

impairment rating to the body as a whole, the Commission has the authority to

increase the anatomical rating, and it can find a claimant totally and permanently

disabled based upon wage-loss factors.  See Whitlatch v. Southland Land &

Development, CA 03-736 (Ark. App. 1-21-2004); Cross v. Crawford County

Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The wage-loss factor

is the extent to which a compensable injury has affected the claimant's ability to earn

a livelihood.  Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).

The Commission is charged with the duty of determining disability based upon a

consideration of medical evidence and other matters affecting wage loss, such as the

claimant's age, education, and work experience.  Eckhardt v. Wills Shaw Express, Inc.,

62 Ark. App. 224, 970 S.W.2d 316 (1998).  In considering factors that may affect an

employee's future earning capacity, the court considers the claimant's motivation to

return to work, since a lack of interest or a negative attitude impedes our assessment

of the claimant's loss of earning capacity.  Ellison v. Therma Tru, 71 Ark. App. 410,

30 S.W.3d 769 (2000).
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Here, although claimant testified that he did apply for various jobs and that he

would like to return to work, his repeated testimony that he does not believe he could

pass a drug test when Dr. Cathey’s notes are clear that he was only occasionally

taking narcotic analgesics on an as-needed basis, coupled with the fact that he told Dr.

Cathey he was just going to apply for disability and, in fact, did, rather than returning

to work, discredit any purported motivation on claimant’s part to return to the work

force.  In addition, claimant admitted that, although he did apply for jobs, he did not

follow up with the potential employers.  Moreover, he stated to Ms. Naylor in his

Vocational Rehabilitation Evaluation, that he did not intend at that time to return to

any type of work. 

When gauging the claimant's motivation to return to work in this case, given

his age and his choice to file for Social Security disability rather than attempting to

return to any type of work, as well as his repeated testimony regarding his inability to

pass a drug test, it is this examiner’s opinion that claimant lacks interest or true desire

to even attempt to return to the work force.  As such, claimant’s lack of motivation

impedes this examiner’s ability to assess claimant's loss of earning capacity.  In my

opinion, claimant has, therefore, failed to prove that he is entitled to any wage loss

disability experienced over and above the 10 percent impairment rating he has been

paid.
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For the above-stated reasons, the claim herein is respectfully denied and

dismissed.

IT IS SO ORDERED.

_________________________________

CYNTHIA ESTES ROGERS

Administrative Law Judge

  


