
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F502364

ANNIAH RANDOLPH, EMPLOYEE CLAIMANT

HIGHLINES CONSTRUCTION CO., INC., EMPLOYER RESPONDENT NO 1

AMERICAN INTERSTATE INSURANCE CO., CARRIER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED NOVEMBER 1, 2005

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on August 5, 2005,
at Monticello, Drew County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law,
Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE TERRY PENCE, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

medical treatment.

At issue is whether or not the requested medical treatment is reasonable, necessary and

causally related to the compensable injury pursuant to Ark. Code Ann. §11-9-508.  All other issues

are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on June 19, 2004 and

December 16, 2004 when the claimant sustained compensable injuries to the right shoulder at a

compensation rate of $320.00/$240.00.  Medical expenses and temporary total disability benefits

(from September 21, 2004 to November 15, 2004 and from December 17, 2004 to January 24, 2005

to)  have been paid.  Some expenses have been paid by the claimant’s group insurance carrier, Blue
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Cross Blue Shield.

The claimant contends he remains symptomatic and wishes to undergo the EMG/NCV study

recommended by his treating physician, Dr. Gober (see his note of March 10, 2005).  Attorney Davis

has abandoned his request for payment of his fees.

The respondents contend further medical treatment is unreasonable, unnecessary and

unrelated to the compensable injury.  The claimant saw Dr. Lytle for a second opinion and released

the claimant on January 24, 2005 with no impairment after an invalid Functional Capacity

Evaluation (FCE).  Respondents further contend an EMG/NCV study is not a diagnostic tool for

shoulder injuries.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The claimant was the only witness to testify at the hearing.  He is  receiving  Social Security

retirement benefits.

The claimant, age 62 (D.O.B. December 24, 1942) has a 6th grade education and is illiterate.

The claimant’s health history includes two unsuccessful back surgeries in 1977.  He was out of work

for about eleven years and although he remains symptomatic, he is financially unable to pursue

treatment (Tr. p. 21-23).  He worked for the respondent-employer for five years as a mechanic’s

helper.  His duties  included work as a mechanic, truck driver and heavy equipment operator (Tr. p.

7-8).  He has sustained two compensable injuries to his right shoulder.  

On June 9, 2004, the claimant was pulling on a chain when he felt like he dislocated his

shoulder, (Tr. p. 8-10).  He came under the care of Dr. Russell, a general practitioner and Dr. Gober,

an orthopaedic surgeon.  Conservative treatment failed and surgery was performed on September 21,

2004.  Subsequently, the claimant continued to experience pain, burning and tingling in his shoulder.

He returned to work in December, 2004 with restricted duties (driving only automatics and

sweeping).
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On December 16, 2004 the claimant sustained the second injury to his shoulder when a

creeper slipped out from under him, (Tr. p. 13-15).  He returned to Drs. Russell and Gober and saw

Dr. Lytle, another orthopaedic surgeon, in January, 2005 at the request of the insurance carrier.  Dr.

Lytle returned the claimant  to work but his shoulder remained swollen and painful.  

Using his own group insurance, the claimant then saw general practitioner, Dr. Hill and

returned to his surgeon, Dr. Gober.  

Dr. Gober recommended an EMG/NCV study but the workers’ compensation carrier has

refused additional treatment and the claimant has lost his group health insurance.  The claimant

returned to Dr. Russell, the company physician, and was prescribed pain medication.  The claimant

testified his shoulder aches with weather changes and still slips out of joint.

MEDICAL EVIDENCE

The medical records are consistent with the claimant’s testimony.

Dr. Russell’s Report of 6-9-04:
The patient was working with a trencher with a chain as well as a
chain hoist.  Somehow, his arm got violently pulled as it got caught
and from his description, it sounds as if he had a dislocation of the
shoulder.  He felt it move “out of joint” and he literally reached up
with the other arm and moved on it and it went back into place....
since then it has happened to a lesser degree about 5 times... it
remains sore and on about 6-10 (sic), he started developing some
paresthesias in the fingers...          (Emphasis Added)

Dr. Gober’s Report of 7-14-04:
...he was working with a trencher and a come-a-long when his right
shoulder became jerked forward during the process of using the
come-a-long.  He describes the injury as feeling that the shoulder
became “out of joint”.  He states this injury occurred while at work
on 6/9/04.  He is employed by Chicot Contractors as a mechanic’s
helper.

After diagnostic testing, (x-rays, CT scan, MRI scan) the claimant was diagnosed with tendinitis,

osteoarthritis, bursitis and a full thickness rotator cuff tear.  Conservative treatment (physical

therapy) failed and surgery was performed on September 21, 2004.  He was released to return to light

duty on November 11, 2004, using only the opposite hand.
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Dr. Gober saw the claimant in follow-up on November 29, 2004:

I do not feel that Mr. Randolph has progressed as I would have
anticipated.  His symptoms of pain and his complaints seem out of
proportion to what I normally see at this time in follow-up.

Dr. Gober’s Report of 12-27-04:
He reports that he reinjured his shoulder while at work on December
16.  He was seen by Dr. Russell who had him remain off work until
I could evaluate him.  Mr. Randolph states that he had difficulty
doing the tasks at work that he was assigned.  He states that he was
using his left arm when he slipped back and caught himself with his
right arm.  Since that time he has had increasing pain and discomfort
in his right shoulder.

...With any active motion Mr. Randolph grimaces and complains of
pain.  He also complains of pain with passive motion in his shoulder
as well.

...He is now approximately three months out from his surgery and has
made very little improvement.  His employer has made arrangements
for him to see Dr. John Lytle for a second opinion.

Dr. Gober returned the claimant to work on December 28, 2004 with restrictions.

The claimant saw Dr. Lytle on January 6, 2005.  He was diagnosed with adhesive capsulitis,

postop stiffness and incomplete rehabilitation.  Dr. Lytle was under the impression the claimant’s

second injury involved sliding off a creeper about eight inches off the floor.  The claimant’s

testimony however, indicates he was almost standing erect when his foot caught the creeper and he

fell.  Dr. Lytle recommended a Functional Capacity Evaluation (FCE), which was performed on

January 18, 2005.  The test was considered unreliable with inconsistent effort on grip and pinch

strength tests, self-limiting behaviors, and refusal to take some of the tests even with his unaffected

arm.  He also demonstrated inappropriate pain behaviors and cried before the test started.  The

evaluator opined the claimant was able to work in at least a sedentary capacity (lifting up to 10 lbs.).

It should be noted, however, that the evaluation contains the comment, “it is observed (sic) muscle

atrophy and mild swelling in the upper right extremity.”

Based on the FCE report, Dr. Lytle released the claimant on January 24, 2005 with no

impairment rating or work restrictions.
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Dr. Hill excused the claimant from work beginning February 1, 2005.  She ordered another

MRI on February 2, 2005 which showed muscle atrophy and mild soft tissue inflammation but no

evidence of a recurrent rotator tear.  The radiologist commented that the inflammation could be a

post-operative change or the result of low grade inflammation.

The claimant saw Dr. Gober again on March 10, 2005.  A prescription note shows the doctor

ordered an EMG/NCV study of the right upper extremity.  Dr. Gober has not responded to the

claimant’s request for a  narrative report explaining why he feels the test is necessary.  Due to

financial constraints, the claimant  is unable to take the doctor’s deposition.  It is not clear if  Dr.

Gober is aware of the FCE results or the second post-operative MRI scan, (Tr. p. 28).

FINDINGS AND CONCLUSIONS

Employers must promptly provide medical services which are reasonably necessary for

treatment of compensable injuries.  Ark. Code Ann. §11-9-508(a).  However, injured employees

have the burden of proving by a preponderance of the evidence that medical treatment is reasonably

necessary for treatment of the compensable injury.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App.

600, 120 S.W.3d 153 (2003).  What constitutes reasonable and necessary medical treatment is a fact

question for the Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).  In assessing

whether a given medical procedure is reasonably necessary for treatment of the compensable injury,

it is necessary to analyze both the proposed procedure and the condition it is sought to remedy.

Deborah Jones v. Seba, Inc., Full Workers' Compensation Commission, December 13, 1989 (Claim

No. D511255).

The evidence of record shows the claimant suffered two compensable right shoulder injuries.

He was diagnosed with degenerative changes and a rotator cuff tear.  After surgery, the claimant

returned to work at light duty but fell on his right shoulder, causing more pain.  A repeat MRI scan

showed inflammation, but no recurrent tear.  The FCE evaluator also noted swelling and muscle
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atrophy.  The claimant remains symptomatic with pain, burning and tingling in his shoulder, arm,

hand and fingers and the shoulder still slips out of joint.  A second opinion from Dr. Lytle indicated

no additional treatment was needed.  Subsequently, his operating physician, Dr. Gober recommended

an EMG/NCV study but did not explain the need for more testing.  The respondents controverted

additional treatment due to the claimant’s exaggerated pain behaviors during the FCE testing.

Regardless of whether or not the claimant is entitled to an EMG/NCV study, I find that

additional medical treatment is inevitable to address several issues.

First, persistent inflammation of the right shoulder has been objectively confirmed by the

radiologist and the FCE evaluator.  A physician should evaluate the claimant’s need for medication

to combat inflammation.

Second, muscle atrophy was confirmed by the FCE evaluator.  A physician should evaluate

the claimant’s need for additional physical therapy.

Third, Dr. Lytle’s assessment of 0% impairment is inconsistent with his diagnosis of

“adhesive capsulitis, postop stiffness and incomplete rehabilitation.”  The claimant has had two

injuries and one rotator cuff surgery aggravating preexisting degenerative changes.  I would certainly

expect him to be assessed some impairment.  Another physician needs to evaluate the claimant’s

permanent impairment.  As the operating physician, Dr. Gober would probably be in the best

position to evaluate the claimant’s impairment and any work restrictions.

Therefore, I find the claimant is entitled to additional medical treatment at the respondents’

expense despite his abysmal performance on the FCE.  I do think, however, the FCE results must

be taken into consideration in assessing the claimant’s motivation to return to the work force.

Regarding the limited issue of the specific diagnostic testing recommended by Dr. Gober,

the respondents argue that an EMG/NCV study is not appropriate for a shoulder injury.  No evidence

was presented to support this assertion.  As I interpret the evidence, the claimant has complained of

symptoms in his arm, hand and fingers.  An EMG/NCV study would be useful in discovering the

source of the claimant’s symptoms.  If the source of the pain is related to the shoulder injury, the
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respondents remain liable as his injuries were accepted as compensable.  If the source of the pain is

from a cervical spinal condition, the respondents would not be responsible for treatment as the

claimant has never reported or filed a claim for a neck injury.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on June 19, 2004 and December 16, 2004 when the
claimant sustained compensable injuries to his right
shoulder at a compensation rate of $320.00/$240.00.
Medical expenses and temporary total disability
benefits (from September 21, 2004 to November 15,
2004 and from December 17, 2004 to January 24,
2005) have been paid.  Some expenses have been paid
by the claimant’s group carrier, Blue Cross Blue
Shield.  The claimant is presently drawing Social
Security Retirement.

2. The claimant has proven by a preponderance of the
evidence of record that he is entitled to additional
medical treatment as he remains symptomatic with
subjective pain and objective swelling and muscle
atrophy.  Additional medical treatment is reasonably
necessary in connection with the compensable injuries
pursuant to Ark. Code Ann. §11-9-508.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.  All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                            
ELIZABETH W. HOGAN
Administrative Law Judge


