
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   F500476

RUSSELL RANDLE, EMPLOYEE CLAIMANT

BOARS HEAD PROVISION COMPANY, EMPLOYER RESPONDENT

AMERICAN ZURICH INSURANCE COMPANY,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 9, 2005

Hearing before Chief Administrative Law Judge David Greenbaum on June 3, 2005,

at Forrest City, St. Francis County, Arkansas.

Claimant appeared pro se.

Respondents represented by Mr. Eric Newkirk, Attorney-at-Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

A hearing was conducted June 3, 2005, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas Workers’

Compensation Laws.

A prehearing conference was conducted in this claim on May 4, 2005, and a

Prehearing Order was filed on said date.  At the hearing, the parties announced that

the stipulations, issues, as well as their respective contentions were properly set out

in the Prehearing Order.  A copy of the Prehearing Order was introduced without

objection as  “Commission’s Exhibit 1" and made a part of the record herein.

It was stipulated that the employment relationship existed at all relevant times,

and, in fact, continuing through the present; that the claimant earned sufficient wages

to entitle him to compensation rates of $277.00 per week for temporary total disability
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and $208.00 per week for permanent partial disability; and that the claim had been

controverted in its entirety.

By agreement of the parties, the primary issue presented for determination

was whether the claimant sustained a compensable hernia within the meaning of Ark.

Code Ann. §11-9-523.  If answered affirmatively, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that he sustained a hernia injury as the

result of heavy lifting on or about December 28 or 29, 2004; that he reported his

complaints to both his supervisor, L. P. Norment, and Linda Long; that he saw a

physician the same day that he reported his problems to Linda Long; that

respondents should be held responsible for all medical and related treatment,

including, but not limited to the surgical repair of the hernia; and that, in addition, he

was entitled to approximately eight (8) weeks of temporary total disability for the time

he was required to miss work.  The claimant has since returned to work for the

employer herein.

The respondents maintained that the claimant did not sustain a compensable

hernia within the meaning of the Act and that the claimant could not meet the hernia

requirements, including, but not limited to a lack of a specific incident identifiable in

time and place of occurrence.  The respondents further asserted that no notice was

given until January 13, 2005, and that even if the claim was found compensable, that

the respondents should not be responsible for benefits prior to the notice.
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Alternatively, in the event claimant could prove a compensable injury, respondents

contended that they were entitled to a set off for all medical payments made by the

claimant’s group health carrier, as well as short-term disability benefits, if any were

paid.

The claimant testified in his own behalf.  Linda Long was called as a witness

by the respondents.  The record is composed solely of the transcript of the June 3,

2005, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that his

hernia arose out of and during the course of his employment with Boars Head

Provision Company.

4. The claimant has failed to satisfy the requirements necessary to establish

compensability of a hernia pursuant to Ark. Code Ann. §11-9-523.
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Accordingly, this claim must be respectfully denied and dismissed.

DISCUSSION

The requirements necessary to establish compensability of a hernia are set out

in Ark. Code Ann. §11-9-523 (Supp. 2003).  It provides, in part:

     (a)    In all cases of claims for hernia, it shall be shown to the satisfaction of the

Workers’ Compensation Commission:

 

     (1)   That the occurrence of the hernia immediately followed as the result of

sudden effort, severe strain, or the application of force directly to the abdominal wall;

     (2)   That there was severe pain in the hernial region;

     (3)   That the pain caused the employee to cease work immediately;

     (4)   That notice of the occurrence was given to the employer within forty-eight (48)

hours thereafter; and

     (5)   That the physical distress following the occurrence of the hernia was such as

to require the attendance of a licensed physician within seventy-two (72) hours after

the occurrence.

The requirements of the hernia provisions are designed to make an award of

compensation for a hernia dependent on the manner in which the hernia occurred

rather than on its mere existence, and to separate congenital or pre-existing hernias

from those resulting from trauma or effort at work.  Ayres vs. Historic Preservation

Association, 24 Ark. App. 40, 747 S.W.2d 587 (1988).  Further, the aforementioned

provisions do not provide benefits for every injury sustained by an employee in the

course of his employment; thus, the statute provides no benefits in claims for hernia

unless five (5) different things are shown to the satisfaction of the Commission.

Humbert vs. Arkansas State Hwy. & Transp. Dep’t., 270 Ark. 853, 606 S.W.2d 377
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(1980).

Many of the relevant facts in this case are undisputed.  As will be reflected

further below, much of the claimant’s own testimony, which is undisputed, reflects that

the claimant cannot satisfy all of the hernia requirements set out above.  In fact, valid

arguments can be made that the claimant failed to satisfy any of the five (5)

requirements, much less all of the hernia provisions.  Clearly, the claimant did not

meet requirement 1, 3, and 4.  The evidence reflects that no specific incident

occurred.  Whatever pain the claimant experienced at work did not cause him to

cease work.  No notice of any alleged injury was given to the employer within forty-

eight (48) hours thereafter.  Further, there is medical evidence reflecting that the

claimant had bilateral inguinal hernias which had been chronically incarcerated, and

also reflecting a duration of more than one (1) year on the right side which had been

getting larger.  (Jt. Ex. A, pp.10, 13)

The claimant, Russell Randle, is fifty-three (53) years old.  He has a high

school education.  The claimant has been working for the employer for more than

seven (7) years.  Although during the prehearing conference the claimant contended

that he sustained his hernia as the result of a sudden effort or severe strain while

heavy lifting on or about December 28 or 29, 2004, at the hearing, he indicated that

the injury was a gradual onset hernia which occurred over time rather than a sudden

effort.  Further, the claimant candidly acknowledged  that he never ceased work at

any time, but, rather, continued to perform his regular duties.  In addition, the record
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reflects that although the claimant first complained about stomach problems during

the later part of December, 2004, he did not report that his problems were related to

his work.  The only complaint that the claimant initially voiced concerned possible acid

reflux which is also what he reported to the initial, treating physicians.  Further, it is

undisputed that the claimant did not report an alleged work-related hernia until

substantially after undergoing surgical repair of the hernia on January 1, 2005.  The

claimant eventually reported the injury and gave notice that he was making a claim

on or about January 13 or 14, 2005.  Most of the claimant’s medical expenses were

paid under his wife’s health insurance policy.  The claimant missed approximately

eight (8) weeks of work after which he returned to work for the employer herein.  The

claimant did not apply for or receive any short-term or long-term disability benefits.

It is well-settled that claimant has the burden of proving the job-relatedness of

any alleged injury, without the aid of any kind of presumption in his favor.  Pearson

vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer vs. L.H.

Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of proof

claimant must meet is preponderance of the evidence.  Voss vs. Ward’s Pulpwood

Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the duty of the

Commission to draw every legitimate inference in favor of the claimant and to give

claimant the benefit of the doubt in making factual determinations.  However, current

law requires that evidence regarding whether or not claimant has met his burden of

proof be weighed impartially, without giving the benefit of the doubt to either party.
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Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr. C.Cavenaugh’s, 298 Ark.

363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark. App. 196, 737 S.W.2d 663

(1987).

As previously pointed out, the medical evidence reflects pre-existing, bilateral

inguinal hernias of longstanding duration.  The claimant acknowledged that no

specific incident occurred at work to cause the hernia.  The claimant never ceased

working.  He did not give any notice of an injury to his employer until after undergoing

surgical repair.  To attribute the claimant’s hernias to his employment would require

sheer speculation and conjecture.  Conjecture and speculation, however plausible,

cannot be permitted to supply the place of proof.  Dena Construction Company vs.

Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist Hospital vs.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed to prove that he

sustained a compensable hernia within the meaning of the Arkansas Workers’

Compensation Laws.  Accordingly, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 

Chief Administrative Law Judge                  


