
BEFORE THE ARKANSAS WORKERS'  COMPENSATION COMMISSION
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ERIC PRATT CLAIMANT

B & B DIRECTIONAL BORING RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Springdale,
Washington County, Arkansas.

Claimant  represented by KENNETH OSBORNE, Attorney, Fayetteville, Arkansas.

Respondent  represented by GUY WADE ALTON, Attorney, Lit t le Rock, Arkansas.

STATEMENT OF THE CASE

A hearing w as held on the above claim on October 18, 2004 in Springdale,

Arkansas.  The deposition of  Dr. Mark Pow ell w as taken on July 13, 2004 and has

been admitted as Respondent’ s Exhibit  No. 1.  The deposit ion of Dr. Mark Sewell w as

taken on September 28, 2004 and has been admitted as Respondent’ s Exhibit  No. 2.

     A pre-hearing conference w as previously held in this claim, and as a result  thereof,

a pre-hearing order w as entered in the claim on June 30, 2004.  This pre-hearing order

set  forth the st ipulat ions of fered by the part ies, the issues to be lit igated and resolved

at the present t ime, and the respective part ies contentions in regard thereto.  A copy

of this Prehearing Order was made Commission’s Exhibit  No. 1 at the hearing.  

The follow ing st ipulat ions w ere submit ted by the part ies and are hereby

accepted:

1. The Arkansas Workers'  Compensat ion Commission has

jurisdiction of this claim.

2. On January 4, 2001,  the relat ionship of employee-

employer-carrier existed betw een the part ies.
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3. The appropriate w eekly compensation rates are $293.00

for total disability and $220.00 for permanent part ial

disability.

4. On January 4, 2001, the claimant sustained a compensable

injury to his right knee. 

5. There is no dispute, at  present, over the benefits due the

claimant direct ly for his compensable right knee injury.

By agreement of the part ies the issues to be litigated and resolved at the

forthcoming hearing w ere limited to the follow ing:

1. Whether the claimant ’s back dif f icult ies represent a

compensable complication or consequence of the claimant’s

compensable right knee injury.

2. The claimant ’s ent it lement  to the payment of  medical

expenses for his low  back complaints.

3. Appropriate attorney’s fee.

In regard to these issues, the claimant  contends:

1. Due to ongoing knee problems the claimant contends he

now  has back problems associated w ith his irregular gait .

He has sought but has been refused any medical treatment

dealing w ith this back.  The claimant w ill contend that  but

for the loose bodies that have been determined to be w ork

related he w ould not current ly have the back trouble he

experiences.

In regard to these issues, the respondent contends:
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1. Respondent contends that claimant’s back complaints are

unrelated to his knee condition and is not entit led to

benefits.

 

 DISCUSSION

The cent ral issue in this case is the question of w hether the claimant’s

dif f icult ies w ith this low  back represent  a “ compensable consequence”  of  his init ial

compensable right knee injury.  The burden rests upon the claimant to prove that his

back dif f icult ies are, in fact, compensable.  In order to meet this burden, the claimant

must prove that his low er back dif f icult ies sat isfy all of the requirements for

compensability that are set out in the Act .

The f irst  of  these requirements are found in A.C.A. §11-9-102 (4) (D).  This

subsect ion requires that  the claimant prove by medical evidence the actual existence

of the physical injury or condit ion alleged to be compensable.  It  further requires that

the actual existence of  this physical injury or condit ion must be supported by

“ objective f indings,”  (i.e. the independent observation of physical findings beyond the

claimant ’s voluntary control).

The claimant ’s low er back dif f icult ies have been diagnosed by Dr. Sew ell and

has been in the form of  a sof t  t issue injury to the musculature of  the area in the

claimant’s lumbosacral spine.  The actual existence of this diagnosed condit ion is

supported by the presence of muscle spasms in this area, w hich have been observed

by Dr. Sewell on various occasions.

 I f ind the reports and records of  Dr. Sew ell suf f icient to “ establish”  the actual

existence of  a physical injury or condit ion involving the claimant ’s lumbosacral spine.

I further f ind that the medical record contains ample objective f indings to support this
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diagnosis.  Therefore, the claimant  has sat isfied the requirements for compensability,

w hich are set out  in A.C.A. §11-9-102 (4) (D).  

Next , the claimant must show that this medically established and object ively

documented physical injury or condit ion is causally related to his compensable right

knee injury of  January 4, 2001.  Although certainly relevant, medical evidence is not

absolutely necessary to prove the existence of this causal relat ionship.  It is also not

necessary for the claimant to prove that his compensable right knee injury w as the

sole or even the “ major”  cause of his subsequent lower back dif f icult ies.  Finally, it  is

not necessary that  the claimant prove the existence of  this causal relat ionship to an

absolute or mathematical certainty.  How ever, he must prove that the existence is

more than a mere possibility.   He must show that the compensable injury to his right

knee was the probable or likely cause of  his subsequent back dif f icult ies.

Dr. Sew ell has indicated that the claimant’s diff icult ies w ith the muscles in his

lumbosacral spine are the result of added stress on this portion of his body that is due

to either both his antalgic gait (i.e. favoring his right leg) and to a discrepancy in the

length of  his right leg (i.e. his right  leg being six millimeters shorter than his left).

Dr. Pow ell has no specif ic opinion on the cause of  the claimant ’s low er back

dif f icult ies and has indicated that  he would defer to the opinion of Dr. Sew ell.

However, in his deposition, Dr. Pow ell does note that the claimant has an antalgic gait

and w alks w ith a limp favoring his right leg.  He also test if ied that it  is quite common

among his pat ients w ith antalgic gaits to develop low er back dif f icult ies.  There is no

indication in the reports or records of  Dr. Pow ell that  he observed the claimant having

a length discrepancy in his right leg (i.e. it  w as shorter than his left).  Nor do the

reports of Dr. Pow ell indicate that he has observed any narrowing of the claimant’ s

right knee joint, as indicated in x-rays taken by Dr. Sew ell. 
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This case is complicated by the fact  that the claimant  is suf fering from tw o

separate condit ions involving his right knee.  The f irst  is the t raumat ic injury of

January 4, 2001 and it’ s resulting sequelae.  The second is pigmented villonodular

synovit is (PVS).  The PVS w as incidently noted during the corrective surgery for the

claimant’s traumatic right  knee injury.  How ever, this is a progressive systemic

condit ion that can, it self , result in damage to the knee joint.  

After consideration of  all of  the evidence presented, it  is my opinion that the

claimant’s antalgic gait  is a substant ial cause of his dif f icult ies w ith his lumbosacral

spine.  The fact that  leg length discrepancy may also be playing a causal role in these

dif f icult ies is of no consequence.  Thus, it  is immaterial as to the cause of the

claimant ’s leg length discrepancy or even if  it  exists.  

After considerat ion of all of the evidence presented, it  is my further opinion that

the physical damage produced by the claimant’s compensable injury of  January 4,

2001, is also a substantial cause of this antalgic gait.  As stated by Dr. Pow ell, the

trauma from this compensable injury and from the tw o surgeries it  required, has

caused extensive damage to the claimant’s right knee joint.  In fact, Dr. Pow ell has

assigned 23% permanent physical impairment  to the claimant ’s low er extremit ies

att ributable solely to the claimant’s compensable injury.  The record further show s

that  the claimant  had no dif f icult ies w ith his right knee prior to the compensable

injury, but has experienced significant cont inuous diff icult ies thereafter.

In light of this fact, it  is immaterial that the claimant’s PVS, by this t ime, may

also be playing some causal role in his antalgic gait. As previously indicated, it  is not

necessary that the compensable injury be the sole or even the major cause of this gait

disorder.  

In summary, I f ind that  the claimant  has show n that  his low er back dif f icult ies

are the natural and probable consequence of this compensable right knee injury of
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January 4, 2001.  Thus, these dif f icult ies are also “ compensable”  and the claimant

w ould be ent it led to appropriate benefits provided by the Act  for these dif f icult ies.

A.C.A. §11-9-508 w ould entit le the claimant  to reasonably necessary medical

services for this compensable consequence.  However, the claimant must still show

that  the medical services in dispute are, in fact, reasonably necessary for this

compensable consequence.  

Clearly, chiropract ic treatment is commonly recognized as an appropriate

treatment modality f or soft  t issue injuries to the back, such as those being

experienced by the claimant  in the present  case.  

The treatment  modalit ies provided by Dr. Sewell w ould seem to be those

commonly recognized as appropriate for the type of dif f icult ies being experienced by

the claimant.  There is no indication that  any of  Dr. Sew ell’s services are inappropriate

or excessive.  How ever, I w ould note that  Dr. Sew ell has now  treated the claimant  for

approximately one year.  Even otherw ise appropriate medical services may become

unnecessary, if  they fail to show any significant benefit  after a reasonable period of

t ime.  

However, I f ind that , at the present  t ime, the greater w eight  of  the credible

evidence establishes that the medical services provided to the claimant for his low er

back dif f icult ies by and at the direct ion of Dr. Sew ell represent “ reasonably necessary

medical services”  for his compensable low er back dif f icult ies.  Therefore, under the

provisions of  A.C.A. §11-9-508, the respondent w ould be liable for the expense of

these services, subject to the Medical Fee Schedule established by this Commission.

 

FINDINGS & CONCLUSIONS

1. The Arkansas Workers'  Compensation Commission has

jurisdiction of this claim.
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2. On January 4, 2001, t he relationship of employee-

employer-carrier existed betw een the part ies.

3.  On January 4, 2001, the claimant  earned w ages suff icient

to entit le him to w eekly compensation benefits of $293.00

for total disability and $220.00 for permanent part ial

disability.

4. On January 4, 2001, the claimant sustained a compensable

injury to his right knee.

5. The claimant has proven by the greater w eight of the

credible evidence that his dif f iculties w ith his low er back

represent a “ compensable consequence”  of his

compensable right knee injury.

6. There is no dispute, at the present t ime, over the payment

of  any benefits provided by the Act  specif ically for the

claimant’s compensable right knee injury.

7. The medical services provided to the claimant for his low er

back diff icult ies by and at the direct ion of Dr. Sew ell

represent reasonably necessary medical services for a

compensable consequence of the claimant’s compensable

injury.  Thus, the respondent is also liable for the expense

of these services, subject to the Medical Fee Schedule

established by this Commission.

8. The respondent  has controverted the claimant’s entit lement

to any benefits under the Act  for his low er back dif f icult ies.

9. As the compensable injury giving rise to this claim occurred

prior to July 1, 2001, the claimant’s attorney is entit led to
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the maximum statutory attorney’s fee, in effect that t ime,

on the controverted medical expenses herein aw arded.

 

ORDER

The respondent shall be liable for the expense of  the medical services provided

to the claimant for his low er back dif f icult ies by and at the direct ion of Dr. Mark

Sew ell, subject to the Medical Fee Schedule established by this Commission.

The respondent shall pay to the claimant' s attorney one-half of the maximum

statutory attorney' s fee on the controverted medical expenses aw arded herein.  The

claimant’s attorney is hereby authorized to receive from any benefits which may

hereinafter become due and payable to the claimant the remaining one-half of this

maximum statutory attorney’s fee.

All benefits herein aw arded w hich have heretofore accrued are payable in a

lump sum w ithout discount.

This aw ard shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                        
                                          MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE
                                         


